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ABSTBACT 

The meetings of the American Indian Policy Review 
Commission on January 6, 1977, were concerned with the markup of the 
first draft of the final report, the status of the Commission 
extension, training, distribution of task force reports, and 
transition coordination. The session on February 4 opened with the 
announcement that the Senate had passed the joint resolution 
introduced by Senator Abrouzek for an extension of three months for 
the Commission. The Commission guestioned sovereignty and 
constitutional rights* and contemplated the issue of defining "Indian" 
and "tribe". During the discussion on trust responsibility. 
Commissioner whitecrow expressed the Indian's viewpoint of "land--as 
the Mother Earth, the sustenance of life, giving life with growth and 
minerals of that specific soil and it giv<5s life and it takes life". 
He stressed trust responsibility as the Government's obligation to 
fulfill responsibility in delivery of services and protect those 
services agreed to provide the Indian tribes, A brief session 
discussed social services, specifically child placement, health 
services, and education. (AN) 
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MEETINGS OF THE AMERICAN INDIAN POLICY 
REVIEW COMMISSION 



THURSDAY, JANUARY 6. 1977 

American Indian Policy Review Commission, 

Washington^ D,C. 

Thv roinmissioti mot, pursuant to notice, at 10 a.m., in room 1224, 
PirksiMt vSonnto Oflico liuikling', Sonator James Abourozk (chairman 
of iho Connrission) nrosidinj?. 

Pirsont: vSMHitor Jnnu»s Aboure/k, chairman; Commissioners Ada 
D«M»r; flohn Borhridfro; Adolph L. Dial; Louis R. Bruce; Jake White- 
crow; and ( Onfrrcssmcn vSidney R. Vatos; Lloyd Meeds. 

Stafl* present : Ei'ncst L. Stevens, start director; Ernestine Ducho- 
neaux; Pnter Tavh)r; Paul Alexander; Ray Goetting; Donald Wharton; 
Clu:rl(N Wilkin>()n; Dr. Patricia Zoll; Max Richtman; Gil Hall; and 
Alan Parker. 

diairman .Vbouukzk. The American Lulian Policy RevicNv Com- 
nii^sif)n niertinj: will (»ome to order. 

'i'he purpose of this nie^^tin;^ today is to begin markup of the first 
(h-aft ol the final report, parts of wfiich we have, parts of which are 
not n^adv in the draft stage that we need them. 

I want to ask, before 1 turn to the staff, if any of the Commission 
nu^inbeis have anything they would like to say by way of opening? 

The word is get the show on the road. Ernie Stevens, please teil us 
W'UrA yonr fust item of l)usineNS is. 

Mr*. vStkvkns. We want to cover some Cominission business first: 
The status of the Commission extension, the training, distribution of 
task force re[)orts, some of the transition coordination, and then we 
will get into the draft reports themselves. 

Do you need to call the roll? 

Chairman .Vbourkzk. No. 

Mr. vStevkns. All right. Max. 

Mr. Richtman*, This should only take a few minutes. 
Mr Yates. Let the record show that Commissioner Yates is 
])resent. 

Chairman Ahouuezk. T would like to ask the clerk to call the roll. 

Ms. Duchknkaux. (.'onuuissioner liorbridge? 

Commissioner liouuRiDOK. Present. 

Ms. Duchexeaux. Conunissioner Bruce. 

Mr. liuT'cE. Presen^. 

Ms. DucuKXEATx. Coiunus-ioner Deer. 

ConuuissioneM" Deeh. Pi'esenl. 

Ms. Duchexeaux. Conunissioner Dial? 

(1) 
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Commissionor Dial, Present, 

Ms, DucHENEAUX. SeuatoF Hatfield? No response* 

Congressman Meeds, No response. 

Senator Motcalf. No response, 

(Commissioner Whitecrow? 

Commissioner Whitecrow. Present. 

Ms, DucHENEAUX. Congressman Yates? 

Mr, Yates. Present, . 

Ms. DucHENEAUX, Senator Abourezk? 

Chairman Abourezk. Present. 

Ms, DucHENEAUX, Seven present. 

Chairman Auouhezk. Ls that a quorum? 

Ms, pucHEXEAUx. Yes. 

Chairman Abourezk. Ernie, 

Mr, Stevens. Max Richtman. 

Mr, Richtman. I just passed out the staff director's profrross report 
to the Cominissionei's. It exphiins some of the items of Commission 
business items he talked about, to jus-t briefly summarize that progress 
report. 

We have prepared a joint resohition which is on paf?o 2 of the prog- 
ress report. The purpose of the joint resohition is to allow the Com- 
mission to submit its report, May 18, rather than February 18. The 
second nun)ose of the jomt resolution is to increase the authorization 
of the Commission from $2,600,000 to $2,600,000. 

Chairman Abourezk. That is an additional $100,000? 

Mr. Richtman. That is right. 

Chairman Auourezk. Would you explain to the Commission why 
that is needed. 

Mr. RiCHiMAX. There are two reasons we have done that. We have 
prepared a budget which is attached to thi.s progiess report. The Com- 
mission requested that the staff undertake (certain commitments, one 
of them was to distribute, to })rint, and to distribute the first draft 
of the Commi.ssion rei)ort und send it out for comment. 

The e.xtent of that, and the expense of that, is included in this 
ad(iitional request. The expense of retaining staff for another 2 to 3 
months, to receive those comments and incorporate them in the final 
report, is included in tluit request. 

Ami an additional amount, to fulfill conunitments that various 
task forces made to consultants is included in that retpiest. Those 
three items basically account for the additional authorization that 
we are request iufx. 

The joint resolution has been sent to Senator Abonrexk's office, 
and we think that that will be filed in the Senate this coining week. 

Chairman Abouuezk. Is an^-bod}- going to introduce that hi the 
House? 

Mr. Richtman. It will be referred to the House once it passes the 
Senate. I don't think we have to have anj-tliing sent over there. We 
have been talking to the legislative counseLs in the Senate and the 
Hotise, and apparently nobody has to introduce it there. 

It is referred once it is passed. 

Chairman Ahourezk. I would like to direct the staff to give a copy- 
to Congressman Meeds and Congressman Udall, to let them know 
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what wc are doing so they will be expecting the bill. We expect to get 
it out in a big hurry. 

We said at the outset we did rot want to extend the life of the Com- 
mission. Wo dill not want to ask for any more money. We have found 
oui^selves kind of boxed in, in that we came down to the point where 
we were obligated to send out the first draft to the tribes for comment, 
and we had to allow them extra time. That is something we did not 
foresee at the beginning. 

Mr, RiCHTMAX, That was not taken into account in the budget that 
we prepared. 

Chairman Ahouhexk. Or the operational schedule, 

Mr, RicHTMAV, That is right. 

Chairman Auourkzk. So we found it rather necessary, I am willing 
to ask for that additional money even though 1 told everybody I 
wouldn't a^^k for more. But is this everything that will be needed, and 
1 won't liave to go bark a second time because I don't really want to? 

\U\ RicHTMAX, When we met last week we went over the budget 
that had been developed, and that is more than we need. The reason 
we increased it to an amount that is more than we actually need is 
that if something else would come up we could ask for an additional 
appropriation without amending the legislation further, 

Vou are right, we had said we were not going to ask for the life of 
the Commission to be extended, and that is not being done under this 

amendment, ^ „ i ,1, # t 

Commissioner Dial. Max, will this take cpre of all the bills for the 
task forces? 

Mr, RicHTMAV. Absolutely, Just for the record, the budget that 
we have prepared amounts to a request of $67,972, and the $100,000 
authorization wnll allow us some leeway there, 

\Vo have about seven or eight debts that would have to appear. 

Commissioner Dial. Thank you. 

Commissioner Whitechow, Max, on the hearing expenses: Are 
those suHicient number of meetings that is anticipated between now 
and the submission date? 

Mr. RiCHTMAX. That should cover all the costs of transcripts. That 
is the only cost that we have. 

Chairman Ahocukzk. 1 have another question. Max, 

Are there any outstanding bills that have vet to be presented by 
task force members or Commission members for travel expenses that 
should be taken into consideration? In other words, have wc got 
all our bills paid? We don't owe money to anybody? 

Mr. RicHTNiAN. This builget includes everybody that haMi't been 
paid at this time. 

Chairman Auuchkzk, There are going to be no surprises? 

Mr. RiCHTMAN*. i would be surprised if there are any. 

Mr, Y.\TKs. Mr. Chairman, I would like to concur in what 
you said about the exii^nsion, be(»ause I made representations 
to tl:e ApT)ro[)riations Connuiltee that the last additional amount 
to the origmal Commission budget was to be the last payment, and I 
would hope that this is it. 

I dislike very much having to go back to tell my colleagues on the 
Appropriations Committee that we need more money to finish this 
work. I am willing to do it but 1 would hope that we don't have to do it 



again. And I wonder whether or not you arc not going to have to do it 
again. 



some kind ot an agreement as to what the report shall contain, and 
the report is sent throughout the country to the various tribes and 
organizations for their consideration? 

Thoy send their criticism's and their comments back and the Com- 
mission then considers these and comes to some decision. 

Will we llivn have a new rcf)ort Lu bt-iid out to the rest of the country? 
Is that it? Will this be finished? 

Mr. RicHTMAX. The Commission decided to r.end out the first 
draft for comment, and as things stand right now that is the only 
draft tliat will out for comrneut. 

Mr. Vates. What I am asking: Is there an end in sight? Can wo 
agree that we ought to just cut off at some point and amend our own 
decision and say this is it? 

Chairman Abouhezk. That would be prefera})lc if we can do that. 
Let ine ask the Commission and the staff to comment on this: 
So far as getting Indian tribal comment on what we are doing here, 
is sending out the fitst draft enough? Is somebody going to dunuind 
that we send out the final draft? 

Mr. Stevens. No. Mr. Chairman, first of all, very briefiy, one of the 
points on the approjmation we missed is that our needs come to 
$67,000 and not $100,000, but $100,000 is adequate in any case. 
The first draft represents something substantially more than a first 
draft. 

It is going to be the result of our third, fourth, and fifth meetings, 
and an editorial rewrite of the comments of the next meeting. It is a 
httle more than a first draft. 

Mr. Yates. Why don*t you call it a tentative report, then, rather 
than a first draft, someUiing that has an air of finality about it? 

Mr. Stevens. Yes, sir, bocauso it really is that. If you recall one of 
the things that was requested by (Congressman Moeds at the last 
meeting, and also accounts for some of lh(*o\j)enses that we were asked 
to eategorixe — the input from the various tribal organizations, States 
and other groups — and ap})end that to the report. 1 have talked with 
the various tribal groups and the}" are more than delighted to have 
the opportunity to comment. 

They had not anticipated commenting, and they realize that the 
report will be finalized immediately afterward. I don't believe that 
th(»y will request to look at it farther, and we plan on finishing, if we 
ru?i, no latpr than April IS. 

So wo don't nuticipate anything furth(M". As you say, sir, we coidd 
call it something else because it really is more (Imri a first draft. 

('ounnissioner Borhhidok. Mr. C'hairman, as a follow up on that, 
what I assume we would do when we send this pndimiiuiry fiiud report, 
would bp to adN-is<» all of the rc('i[)ients of the pre(*ise methodology so 
that they know what the status of that report is, to wha^ extent and 
how their comments are gohig to be incorporated into the report, or 
at least considered. 

Is tliat ^*orrect? 

Mr. St KVKNs. ^ es. Andy Atulerson has beert assigned and lie is 
working on it now. We are liot just going to (lislribute the report. Wo 




marked up our report and come to 
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are going to ask certain questions, and even suggest ways, that they 
can specifically respond and be most effective. 

And when it comes back it will be, hopefully, in a kind of format so 
that it can be organized and categorized the way it is supposed to be. 

Chairman Abourezk. This means then that no matter what happens 
tins is dll we are going to ask for* There is going to have to be some 
element of finality. 

Mr. KicHTMAN. Once this amendment is signed into law we have to 
submit the report by May 18» That is the law. It would dictate that 
so there is no extension beyond that, unless we go tlu'ough the process 
of amending the legislation again* 

Chairman Abourezk. You have saved enough back for printing 
enough copies to get around the countrj'-? 

Mr. RicHTMAN. Yes. 

Chairman Abourezk. To the Congress, the press, and so on. How 
many copies have you printed? 

Mr. RicHTMAN. We are right now talking about 1,000 copies of 
the draft. 

Chairman AnorRKZK. How about the final report? 
Mr. RicHTMAN. The Government Printing Office allows us 1,000 
copies to be sent to our office when they are printed. 
Chairman Abourezk. Free. 

Mr. RiCHTMAK. Free, and 1,000 copies that they print free for us 
for sale to the public. If it seerns that they are in greii*. demand tliey 
will t)rint another 1,000. To allow us any additional copies would 
require action by the Joint Committee on Printing. ^ 

Chuirinan Abourezk. Can we buy additional copies? 

Mr. RicuTMAK. Yes; anyone can buy additional copies. 

Chairman Abouhezk. How much will thoy bo, do you know? 

Mr. llicHT.MAN. They vary. The task force reports are also for 
sale by tlie Govcrnmeut Printing Office. 

Chainnun Ahouhezk. What will the final report cost per copy? 

Mr. RicHTMAN. 1 don't know; it depends on the size of the report. 
The task force reports have varying i)rices. 1 think $1.25 to $2.50; 
about a petiny a page. 

ChainnairAHOUREzK. I am just trying to think ahead. We are 
gouig to have to have 5H5 for Members of Congress, we are going 
to luive to dislribute freely throughout the administration. We 
are going to have lo have, 1 would say, 300 or 400 copies for tlie press, 
maybe more. 

Vou are going to have to have copies for law schools. 
Mr. Alkxandeu. You need 20,000 copies. 

Nlr. RicHTMAN. 1 forgot to mention that in addition to those 2,000 
that are printed, enough will be printed to send to the depository 
libraries — whicli are all the major libraries in the world. 

Chaii'man Abourezk. How many is that? 

Mr. RicHTMAN. I was told that all the major libraries in the 
worhl, university and public libraries, will get copies. 

Chau-man Aboure/.k. Have you taken all that into consi Jcratior ? 

Sir. RicHT.MAN. Yes; that is not in our costs. 

Chairman Ahoure/k. All right, go ahead with the report then- 
I think that is all the questions on that. 
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Mr. RiCHTMAX. The other item that wo want to mention involves 
the piinting and distribution o* the task force reports — which is 
what we have on hand now. Six of the eleven task force reports, 
plus the BIA management study and the Alaska sj^ecial study has 
been printed and are now in the process of being distributed. 

The staff has prepared a different mailing list for each task force 
report, and we forwarded that mailing list to the Senate computer 
room and they have computerized the whole process, and proauced 
labels for us which we now have. 

They were delivered on T\iesday, and the staff is now putting them 
in envelopes, attachmg the labels, and mailing them. We will have 
sent out all the reports that we have on hand now by the 15th of Jan- 
uary. As the rest of these reports come into our office, 2 or «3 days after 
they arrive they \nll be mailed, since we have all of the labels now and 
all of the envelopes ready to go. 

Mr. Yates. Mr. Chairman, why can't we fmish by the 18th our 
legislative deadline? 

Chairman Abourezk. The 18th of what month? 

Mr. Yates. Why can't we finish by our deadline*^ 

Mr. RiCHTMAN. By February 18? 

Mr. Yates. Hight. 

Mr. RiCHTMAN, If we follow the Commission's instruction to send 
the first draft oi the report for comment, and allow a 30-day comment 
period and then take those comments and incorporate them in the 
final report, there wouldn't be enough time to do that by February 18. 

Mr. Yates. Why don't we give tnem 2 weeks instead of 30 days and 
then fibaish up? 

Mr. RiCHTMAN. I am not sure that would be a realistic time framo 
for meaningful input. 

Mr. Stevens. The method we have used is one similar to how the 
regulations are published. What we are using is a postmarked date 
system. A number of tribes are going to act on them and we have told 
them in advance that it is coming, ai)proximately, the first part of 
February. Sornetimes they have to nave a council meeting if they want 
to take an action. 

Mr. Yates. What are you going to do if they disapprove? 

Mr. Stevens. Wo will disregai'd it. I suspect they won't, 

Mr. Yates. I think it looks very interesting. 

Chairman Abourezk. All right, go ahead. 

Are you ready to begin on tne report? 

Mr. Stevens. I have one other item, Senator, before you do that. 
Chairman Abourezk, All right. 

Mr. Stevens. The Commission, at the last meeting, instructed the 
staff to do several things related to transition type of activities. I was 
waiting for the Democratic caucus, and I have sent a letter, which I 
will distribute and give to the Commission. 

Of course events have (hanged since then; however, I complied 
with the motion that was passed requesting, on behalf of the Com- 
mission, an Indian committee in both Houses of Congress. No other 
things have happened since then, but I have complied with the motion 
and I will distribute the letter I sent later on. 

The chairman asked me to cet together with the Carter adminis- 
tration — and I have attempted to do that in a number of wavs — in 



relation to the BIA maiuifromont stu<ly. I have mot with various 
pc»ople in the President's transition team on the Interior Department 
transition. We have given them not only the BIA management study, 
but also a summarj- of how such a study could be implemented 
immediately. 

The problem that I see in Indian administration is that everybody 
always wants to conduct a study, and we are pressing the point, 
we need not do that. We have done that, 

I have told them there are 75 studies of the BIA management 
study, and the 76th, which is ours, has substantially summarize(| it, 
among other things, and we need not go through a kind of 77 kind. 
And we cave them an optional or an example of an action plan that 
they could implement immediately if they wish. 

Certain provisions in the BlA management study arc noncon- 
troversial as far as I know among the Indian people, inchidinfj; the 
right of the Indian people to deal directly with the (Commissioner 
and/or the Assistant Secretary in the budget process. We have done 
that at your instruction. 

I have distributed copies of that summary but we need to go over 

it. 

Commissioner Whitecrqw. Mr. Chairman, I would like to go 
back just a moment to Congressman Yates' rommout and question 
in regard to w^hat are we going to do if a tribe opposes the report that 
is submitted. It is a very pertinent point that we need to consider 



One of the reasons that we really urge the action of this Commission, 
to allow tribes the opportunity ol commenting, is so that we couhl 
fjet their response and have their response heard and incorporated 
mto our Commission report. 

I think in this particular regartl, tho<e comments that are returned 
in regard to our Commission report should be taken and studied by 
our staff, and the consensus of those opinions should be written in 
our report. 

(Chairman Abourezk. I think the staff understands that* 
Mr. Stevens. Yes, sir. 

Chairman Abouuezk. Otherwise it would bo a futile effort to 
send out the reports for comment. 

Mr. Stevbxs. That is why it is going to be appended at the end 
of tlie report. They will be able to see the input within the thing. 

Conunissioiun- Whitecuow. Otherwise we are just shooting into the 
wind here if we are not careful, going for the extra tiiue. 

Mr. Vates. What happens if you get a reply from many tribes 
that is extensive? What does this do to your publication costs if you 
are going to include their conuuents, and then* sununaries as part of 
our report? 

Cliairman Ahouhkzk. May I respond to that? 
Mr. Yates. Surely. 

Chairman Abottuezk. Let's take one reroniinendation of the rei)ort. 
Ju^t as an example, 1 don't know N\hat it rnitrhl he, say that they 
recommend that the BIA be leorgani/ed. 

If that re(»ommendation roceixe^ a jxreat deal of adverse conu.ient 
by the tribes, we would, I think, be obligated to change it, if there is a 
consensus among tiie tribes. 
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Mr, Yates* You mean if there is a eonsei}sus to keep the BIA as 
part of the Department of the Interior'. 

Chairman Abouk^^zk. Yes, whatever recommendation might take 
place. 

We are doing this for the purpose of finding out what the tribes 
themseh-es want. 

Mr, Ya^es, I don't understand that. Perhaps I misundei^stood 
what you said, but it seems to me that what we are asked to do * * 

give our own opinions as to what changes, if any, should be made. 
If the Commission believes, regardless of what the tribe? think, that 
there ought to be a chnnge in the structure of the BIA, and a sepa- 
ration from the Department of the Interior, I think we have an 
obligation to recommend that. 

Including, of course, the recomn'iendation of the tribes to retain ^ 
it too. 

Chairman Abourezk, Tt would just seem to me that a final draft 
of this renort should include that policy for the Indian people be 
estublishca by the Indian people. 

Now, obviously there is going to be disagreement on a lot of things. 
If there is just a few tribes that object to something we recommend, 
I don't foresee us changing it a great deal, unless we are convinced 
by that objection. 

Mr, Yates, What is the function of the Commission then, merely 
to gather the thinking of the Indian people? 

Chairman Aboure/k, Yes, really, in a manner of speaking, I 
thought it was. 

Mr, Yates. I didn't conceive that to be the function of the Com- 
mission. I thought it was the function of the C^ommission to got all 
the facts that we could and go over them, and then conclude indi- 
vidually and as a group as to what we tliink the best recommendations 
should be. 

Chaimian Abourezk. IM me state it a difToront way — I think we 
can settle it verv quickly once we get the comment of the tribes — -the 
Commission will have to vote on that final Commission draft anyway.' 
We will take that into cons^ideration as we voto. We may agree or 
disagree with what they say. 

Commissioner Dial. Mr, (!hairniau, I believe the Conp:rossman is 
correct. The important point is when the re])orts come in from the 
tribes, if the staff incoiporates the re])()rts from the tribes to the final 
draft, and we haven't said anything then what we are doing really, f 
is approving what you have done on your own without having any 
input on it at all. 

Why couldn't you mail out a snnnnnry of the new findings to the 
Connnission and maybe wo will liave something to say— by tele})hone 
or by some way or come up liero, or something before this goes uito a 
final report — and save a whcle lot of trouble of rewriting the entire 
report? 

What you are doing, when the new cotnment from the tribes come 
in, is put them into the final draft. We have them and we go ahead, 
and say that's fine, or if we don't then you have a lot of troul)le, 

Mr, *Yate8, But Adolph, we are in trouble. 1 was under the im])res- 
sion that our task forces had gone all over the country, and obtained 
the views of the tribes on all these issues that were imder cousidera- 
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tion nnJ then tlie task forcos were presenting to us the views of the 
tribes. 

Chairman Ahourf* They did* 

Mn Yates. All ri^at, then why are Ve suddenly faced with having 
to izo back to the tribes and getting the tribes' viewpoint? 

(^mniissioner Dial. My answer to that, Congressman Yates, is 
that we nren^t going to haVe too manj^ new views froni the tribes on 
this rqjort. So I don't see anything coming in like this unless it is 
ah-eady in the report as it stands aiter the meeting in the first veek 
of FcbVuary. Maybe just a few pages. 

Chairman AiiOUREZK. If 1 could respond to that. I don't expect 
that we are going to have any adverse comments from the tribes 
since what we are recommending, by and large, is what the tribes 
reconunended to the task force. During our considerations for this 
final report 1 expect that there will be one or two places where the 
Commission will change and vote down what the lask forces have 
presented to us. 

We had some controvoi^sy in the last meeting on a couple of points. 
Congressman Meeds will be here to talk more about them later today. 

But if wj vote down some* of the recommendations that have been 
nmde by the task forces, I would exi)ect the tribes might come back 
and say: *'Woll, we stand with our original position." Then we will 
have a chance to vote once again on that. 

In otiier words, it is going to be a democratic process, I think, no 
matter what happens. That what comes out will be the Commission 
product temi)ere<i by tlio input of tho tribes. 

Mr. Yate8, Isn't that a function of our staff, then, to show how 
the Commission differs from the tribes. If it does differ irom the 
tribes? 

Commissioner Brtjce. Yes; it is a function of the staff. Also there 
is a political problem involved as well, Sid. We decided to send out 
tlie tontativo draft to the tribes because wo wanted to make certain 
that there is no area of criticism that can be levoled at the Commission 
for not taking into account Indian opinion. 

Mr. Yates. Now it seems to me you are on two sides of the coin 
on this, Jim. You have just alluded to the pcssibility of the Com- 
mission voting down a recommendation of the task force which 
presumably comes out of the tribe's oj)inion. Yet you previously 
said that if the tribes wanted to continue the BIA, for exampln, 
in the same structure it has, you thought it incumbent upon the 
Commission to accept tiiat. 

Chairman Abourezk. I moan each Commissioner wil? have the 
right to vote on that. Nobody is forced to do anytlung. You have 
the right to vote on it. But everything we do will be tempered by 
what tlio tribes are saying. 

Commissioner Deer. Mr. Chairman, I just wanted to follow 
throufrh on tiie earlier comment about consultation. It has been our 
philosophy here to consult as much as possible with the Indian 
tribes aiul the groups and people across the country. And due to tho 
suit that was brougiit against us, there was some misunderstanding, 
ccmfusion, reluctance on the i)art of a number of Indian groups to 
])artiripate. Then as wo went to the ta^k force hearing processes 
and we went to tlie meetings, then that was roolved. And tiiis is my 
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opinion. People really began to understand what wo were all about. 
It has taken time for people to obtain this insight, and to finalize 
and circulate the final draft before it is published, I think, is consistent 
with it. Even though they had input into the task force process, 
there was no comprehensive report available to everybody at that 
time and people wanted to know ahead of time what some of these 
possible recommendations would be. 

This is part of the continuing process because the Indian people 
themselves are going to have to then take action to bring about some 
of these recommendations. So it is again part of this wLole educational 
and consulting process with the Indian people. 

Mr. Yates. Well, two things to that, Ada. Of coui^e, the Indian 
people are going to determine what finally should be done. In my 
experience with the Indian people, and of course it doesn't match 
those of other Commissioners, it seems to me they are always in 
agreement on each of the points. And this assumes that they will 
be in agreement on certain things. 

I wouldn*t think that there wouldn't be agreement on many of 
these points that aie observed. Second, Max just handed me the 
rules of the Commission, or the procedures the Commission is to 
follow. 

Section 5(a) says ''ui)on the report of the task forces made pursuant 
to the law the Commission shall review and compile such reports, 
together with its independent findings, into a final report." Pre- 
sumably, we are supposed to act upon the work of the task forces 
themselves. 

According to the rules I think we are going to have additional 
recommendations and additional criticism. I don't think there is any 
question about that, and sometime we are just going to have to 
take a vote on the things as to whether we agree with the tribes or not. 

After that we are going to have to recommend to the Congress 
what we think should be done and at such time as legislation is 
presented, based upon our reconomendations, the tribes will be able 
to present their input as well. 

Chairman Abourezk. I think we are arguing about nothing, 
because I think eventually we agree on what is going to happen. 

Mr. Yates. That is right. In any event, the tribes are going to be 
able to make their presentation at some point along the line — whether 
they do it in connection with our report or sub.sequently. Of course, 
om' report will have some kind of status we assume, for all the work 
that has been poured into it. But the opinions of the tribes will always 
be able to be presented. 

Mr. Stevens. Mr. Chairman, a couple of things that came up I 
think I clarified. First of all, in reference to Commissioner Dial's 
questions, after the input is received and consolidated the Commission 
will receive an updated draft on the basis of their previous meeting, 
or a proposed change. They will then meet and ^o over those changes. 

Commissioner Dial. This is what 1 was saying. Would you mail a 
summary of the input from the tribes? 

Mr. !Stevens. Yos, sir. 

Commis.sioner Di.\i.. And then \vc moot? 

Mr. Stevens. Yes, sir, and we will then make recommended 
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Commis&ioner Dial. Wo won't come \ip hero in the dark? 
Mr* Stevens. Ko, sir. If you will look on the progjress report, 
you will see the schedule the rest of the way- We have the thing 
arranged ahead of time. I don't see hlanket rejetitions or acceptance 
of the report, 1 don't think that is going to happen. I have seen it 



resolutions and everything are very specific. The mood of the Indian 
people and Indian tribes in reference to this Commission and our 
proposed activities is changing rapidly. 

One of the reasons for it is they now, 1 believe, are convinced that 
we mean business and that Congress is going to do so-wothing with 
the report we iire submitting. When they get an oppoitimity to read 
the draft, everybody I talked to is just delighted. They could not 
believe it. They are'never given a chance to look at a draft, and wo 
are giving it to^hem and they are really pleased. 

I believe that every tribe' and the major organizations will go to 
specific issues. What's more, one of the practi(»al things they could 
help us with is we have found erroi-s in our text that dealt with one 
thing or another, and they can me(4umically help us, ami will do that. 

I do not see a deviation between the Conmiission and the feelings 
of the Indian tribes. I think there may bo some slight deviations. I 
don't know. But I think they will be line line. I think what wo are 
going to come up with is something that is pretty well sup{)ortcd by the 
Indian neople. And I think that speaks tor the pas.sago of the legis- 
lation tliat might follow. . t i • i 
Chairman Ahoukkzk. If the Commission has no objection, I think 
we ought to move on and start in o:i the report. I think we have i)relty 
veil exhausted this area. 

Do vou have anything else you want to bring up on any other 
issue, fcmie? 

Mr. Stevens. No, sir. 

Chairman Ahouukzk. All right. Now we will start with the prolog. 
1 would like to say about the proloj: that I would like to see a redraft 
of it and made much shorter. I am in the i)rocess of nuiking a draft of 
my own which I will submit to (he Commission at nur next meeting. 
I haven't finished it yet, but I would like to do that, if that is po.ssible. 

Mr. Vates. ok. U'hat is the next item? 

Chairman Ahouhezk. That took care of that. 

The next item is the introduction. Does anybody liavo any com- 
ments al)out the introduction? 

Mr. Vates. I think it is pretty good. 

Mr. Stevens. Paul has to add something on the introduction. 

Chairman Auouuk/k. All right. Let mo iirst ar^k the (.'ommission 
if they have any remarks or couimeiits about tlic introduction one 
wav or the other? 

i think it is nrettv straightforward. 

Mr. Vates. It is a good» forthright statement of what has occurred. 

Chairman AuoiriiEZK. Let me go l)ack just to the prolog just for 
1 second. What I think the prolog neetis to state, or you can call u 
whatever you want— i)refacc— is to lay a very brief framework for 
wliat we see as coming out as recommendatiims of your work, and 
that is an argument for Indian sovereignty. My concept of it is that 
the (question should be asked: Is the Ihutcd States .secure enough 
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in itself and mature enough to be able to tolerate and enco\ira<re, in 
fact, a snbsociety of aboriginal peoples within the major, dominant 
society? Or, are we going to bo insecure and immature enough to say 
that, no; we can't tolerate that, we are going to have to conform them 
to our society and moke them look like us and live like us and act 
like us? 

Sow that, to me, seems to he the entire qunstion. Now that is the 
way that I am 'drafting my restatement of the prolog. If anybody 
would like to add to' that or subtract 

Mr. Vates. It sounds more like a summary than a i)rolog. 

Commissioner Bruce. Yes. 

Mr. \ ATEs. That is your conclusion, really, as to what the recom- 
mendations are. 

( 'hairman Abourezk. It is more or less a framewoi'k. 

Mr. "i'ATKs. Why do you need a i)rolog? Why aren't you moving 
from your introduction into a very businesslike approach? 

Cluiirnum Abovrezk. Well, it 'is kiiid of stating a reason for this 
Cominissiou and for the re])ort. The introduction lays out what the 
j;rocess was and how we got here. 

Mr. Vatk.s. I see. 

( oniuiissioiier Bruce. Will we see a copy? 

Chairman Ahourezk. CertaiidN'. You will xiave a chance to amend 
it, or vote it down, or whatever. Absolutely. 

Mr. Yates. Will it go out to the tribes? 

Chairman Ahourezk. We had better not send that one out. 

Mr. Stevevs. Mr. Chairman, on that, thei'e the cue thing that I 
find, and I think it has to be sharpened (luite a bit, but the thing 
that peo})le don'c understand and part of that being has got to be if 
pe()i)le don't understand why Indnms are supposed to bo separate, 
then tluM-e isn't any sense inVeading the rejrort. That is why there is 
a ])r()log. 

If they don't understand why Indian ])eoi)lo have a right to be 
sei)arate and if they are not willing to concede it: Why waste the 
time? And that is why it is the prolog, and that kind of note has to 
be in there. 

( 'hairman Ahourezk. I read an article a ftnv days ago in the New 
York Times that said that se])aratist movements are turning up 
even-where in the world— exi)ecinlly in Africa, and oven in the Uiuted 
States will) the Ainei'ican Indians." I think one thing we are going to 
hnve to do somewhere here is dispel tlie notion that this is really a 
separatist niovcnuent — that the Indian tribes are trying to move 
away from the I'riited States which is what a separatist movement 
really is. It doesti't seem to me that is what the objective is of tlie 
Indian tribes. What it is: It is maintaining a distinct culture but 
soUH^how depending upon the United States for the conduct of its 
external afi'aii^s. 

( 'onuuissioner BoHHUTnoE. Mr. (^bairman, T woidd hope In the 
draft which \ou are pi-oposiug that you will nddrt^ss yoiu-s(»If to the 
quest i(m: Is the United States nuiture enough to tolerate the separatu 
Mibso<M(»ty? P(»rh}i])s tliat might be point two. 

Point one conceivably might be: In liglit of the law and in light of 
all of the reports we have had by our various h^tral couns(d-i which 
clearly establishes the basis for the sovereignty of the lnd>an tribes 
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in the United States, it would nppoar thnt the question of whether 
or not they nre sovereign and whether or not there is a clear right to 
this sovereignty, with all of the attendant characteristics of sov- 
ereigiitv, is pretty well established. Perhaps the second (luestion then 
is whether the United States is willing to rerognize this vei; solenm 
obligation which goes perhaps to the integrity of the system which 
is willing to recognize what obligation that it ougliL to rec.ognizo. 

Chairman Ahouuezk. Good point. t ,i , .t 

Mr. Stevens. People have to understand history. I talked to tlie 
White House about a special assistant for Indians and they referred 
to as a special interest gi-ou]). Mv reply to that wjus. tliat T recommend 
that the White House only have offices for special interest groups 
that are recognized in the Constitution. People nist don't understand 
that, and thev have got to. Otherwise, we are always bem<' dealt 
with as a minority or a special interest group and we are not. We are 
a peo])le with a sjiecial legal status. Anybody who is in a bad way in 
this countrv has a right to the kind of things that 1 think the United 
States is giving to its citizens. But we don't want to bo recognized on 
that basis. We want our legal rights. I don't want somebody to give 
me something out of their largesse. I want the special recognition as 
an Indian person or for our tribe and I want them to live up to their 
agreements. , 

If people don't even understand that those agreements exist, there 
isn't anv sense in even establishing the Indian question. That has to 
be in the prolog. And if they don't understand it, there is no sense lU 
their going into the rest of the chaptei-s. 

Chairman Ahourezk. That is another good point. 

Commissioner Deer. Mr. Chairman, 1 think this may bo m the 
last i)aragraph — — 

Mr. Yates. Paragraph of what, Ada? 

Cotnmissioner Deer. The introduction. 

I don't think, at least in my opinion, there is a clear delineation ol 
the issues that were not covered in the task force re])orts. I am not 
saving that this necessarily would have to be here, but somewhere in 
our rei)ort there should be at least a listing of the issues that were not 
covered because I think that some of the task forces did not address 
certain issues, and this is an important fact to be knowTi. 

Mr. Alkxan-der. That last paragraph is going to be e.xpanded when 
tho full report is in a state when we can with specificity say what is not 
being covered. Even though the task forces did not cover ceytam 
points, some of our staff is trying to covei that territory.. So unt:l we 
linish the report in a final di-aft form we can't fmisli thnt last paragraph. 

That is just an indication in the introduction as to what it would he. 
It will bo fairly specific and tho details mav bo footnoted, but it will 
indicate what the ga])s are. You h>\vo to do that. You can't let the 
reader assume that this is the ejid-uU and the be-all report on Indian 
affairs. There are going to be limitations to this rei)ort, clearl}'. 

The one other point that came out of the discussion yesterday that 
we think needed to be added to the introduction, and we will do that, 
is tiiat there is some confusion about the form of our recommendations 
because we do not, in the draft that we arc providing, writ^ legislation. 
We .suggest legislation should be enacted to ac(:oiui)li.sli sijecific things, 
that it should follow certain policy points and so on, but wo do not 
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3.4 

provide legislative language. We do not provide draft legislation and 
the nature of the recommendation should also be spelled out in the 
introduction as to what they are* 

So, to avoid confusion — and we have gotten some confusion on 
that — I will do that. 

Chairman Abourezk. What will the executive summary contain? 
What is that supposed to be? 

Mr. Alexander. The executive nummary, when the entire report 
is written, will be a fairly tight piece that gives the reader what the 
main themes of the report are and what the major recommendations 
of the report are. It wilt be the one place in the report that you can turn 
to and briefly know what this report is all about and what its major 
policy thrusts are. 

CKairman Abourezk. Why do you call it executive? 

Mr. Alexander. It is just a term of art. It is the one used in the 
BIA management study. It could be called a lot of other things. 

Chairman Abourezk. How about legislative summary? 

Mr. Alexander. We could call it a policy statement. 

Chairman Abourezk. It is not really- that big a thing but, maybe, 
just summary would be fine. 

All right. The history of Indian/U.S. relations, we have already 
reviewed and I think we have pretty much approver* that. Does any- 
body have anything else to say on that? I thougnt it was a well-written 
piece and I am very glad we had D'Arcy here to do it. 

Mr. Yates. Which one is that? 

Chairman Abourezk. It is not in here now. We distributed it before. 
Would one of the stall give Sid a copy of D'Arcy McNickle's study in 
case he doesn't have one? 

Mr. Alexander. It is in the November book in full. 

Chairman Abourezk. All riffht. Legal concepts and Indian law. 

Commissioner Whitecrow. Nlr. Chainnan, 1 would like to go back, 
if I may, to this prolog for just a moment and make some comments 
with regard to the prolog and the introduction. The proloo; is quite 
lengthy. I think it needs to be very pointedly brought out in tne prolog 
the fact that this is one of the fn*st actual studies that has ever been 
done by the Congress of the United States in the relationship with t.he 
American Indian tribes. 

D^Arcy McNickle says on page 14 of the prolog: 

It i.s quito tricky work sor.iOiiinop, and oftentimes it is ohliteratinR, wiping out 
what wa.s there before and making over people into a new cultural background, a 
new set of beliefs and customs. Assimilation need not mean that. 

It should mean that the right of n people to change over time, selecting what 
they want to adopt, rejecting what they cannot Wvv. with to th(» couUict nf their 
beliefs, to their system t^f values. Hut if allowed to select and choo.'o and .ulopt, 
the people will change. People do change. 

I would like to see this prolog maintain that kind of an attittule, so 
that a per.'^on just pickinp this up — a history professor, a history 
teacher in a hiph school, an indiviihial Indiaii out hrro in tho fiehl, or 
an individual non-Indian — begins to understand thai within tlio limits 
of our United States we can have many dilTerent eidturos simultane- 
ously living together and that all cultures should be allowed to exist 
and continue into the future. 

I like the last page on this prolog, page 15, wliere it is cnmpended: 
If we are to renew our covenant with God as stated in the Declaration 
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of Indepeiidonre, if wo arc to make a lasting imprint on history as a 
truly great ami moral Nation, we must begin the rc\ ival of our national 
conscience. 

We cannot legislate away racism and class hatred. However, we 
can remove at last bv declaration and legislation the obstacles which 
have been placed in the way of final freedom for the Anioriran Indians. 

As this N'ation passes from a time of crisis and moves into the third 
century, there is a theme, there is a fundamental question confronting 
all Americans: Can America endure as a free society if it. allows its 
lirst inhabitants to smother, die and pass out of existence. 

I would like to see that prolog maintain that attitude all the way 
\ through. 

Chairman Ahovrezk. T think it will. Maybe not in those exact 
words. But one thing 1 would appreciate if vou, or anybody, would 
write down some of the ideas you think ought to go into the prolog 
then 1 will try to incorporate them in the draft. If you are not 
satisfied with it, we can try to change that. 

Mr. Yates. I would ratner wait and criticize yours. 

Chairman Ahouue/k. 1 know. 

Mr. Yates. May I make one comment? I know you want to go 
along ami I sliouhl let you alone. I think Jake's first point is a bad 
one, if I may say so with respect, Jake. It overrules Lrnie's concept 
which 1 thoiight was a good one, and that was to show that the Indian 
people are different from other minorities. When you talk about the 
United States existing as an amalgam of all the cultures, 1 think the 
Indian people would get lost in that. 

1 would rather see the Indian people not talk about all the cultures 
that have been brought heie by the peoples of the world, but rather 
let's concentrate on the Indian people and their constitutional rights 
to have some kind of special consideration. 

Commissioner Whitecuow. 1 didn't mean to imply thac we didn't 
want to maintain our culture. 

Mr. Yates. 1 know you w^ould never imply or say that in any 
respect. 

Commissionor Whitecuow. Very definitely. The Indian people do 
want to maintain separatism but', however, I do not feel that the 
Indian people want to be anti-United States of America. 1 think their 
loyalty is totally with the United States of America and we do not 
intend to separate or divide. 

Mr. Yates. That wasn't in my conmient at all. 

Chairman Auouhezk. I know^^it isn't. But I think that is the dif- 
ference in what u known as a separatist nu)\ ement and what is known 
as a .sovereignty. There is a great distinction. 

Mr. \ atks. 'i'hank \-ou, Mr. Chairnum. 

Chairinnn Ahoure/k. OK. Back on concepts antl Indian luw. In 
my reading of this soction, I think it is good, 1 wonder if it needs to 
bo that long? (Muirlio, you did this .section? 

Mr. Wilkinson. ^*es. 

Chainuan AiioruE/.K. I wondor if it needs to bo this long. I don't 
think tlion* i^ nny thing wrong with a good cxi)osition of tho conceptual 
tliinking on indinn hiw. Is'lhcre anyway \()U can think of ihat it 
" could lio >horlened without otniuing anything major? 
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Mr. W u.KiNso.v. liniiaii liiw is a bijj hoilv of law, us voii \vt»Il know. 
^Vlmt 1 want to do wi^h this section, anil \vi» have talked a lot about 
this question, my understandhijr from the people we liave talked to — 
and 1 talked with several Couunissioners about it, also— is that 
l)orhaps there should be sonio minor edilinix. In other words, this is a 
liflh or sixth draft. At one j)oint it was SO paiivs, and tlu^n 70, and \ \wn 
down to 40. I want to turn it ovnr so sonu^ono vUv for editiufv, if it 
need hi\ but 1 ha\'e serious (question as to whether the length v.an be 
cut down substantially. 

I want to emphasize that that is not a pride of autliorship point but 
I i)ersonally think that would be difKeult. 

Chainnan Ahouhk/k. All rio-ht. Ax\y other eonunents on this 
scrtion? 

Mr. Vatks. Mr. rhnirman, I thought it was a verv well stated 
treatise and a very i?nportant one. I must say in all honesty nnd frank- 
hpss tluit 1 had read an opinion by Heed C'luunbers to the beeretarv 
of the Interior on his responsibility to the Indians and it brought to 
lue, really, the first real insight as to what the rights of thn fiulinn 
people are under the Constitution and under the i5Ui)renie Court 
Uerisions. 

^ Mr. Wilkinson amj)Iifies very well on Mr. Chambers* stntemmt. [ 
like j)arli(!ularly the statement that appeals— oh, the.se aren't num- 
bered. 

Mr. WiLKivsox. You might n*fer to the footnote on the page. In 
other w()rds, the text aecompanying footnote 7. 

Mr. Yates, Oh, yes. Footnotes beginning on i)age 9~footuotes 9, 
10 and 12, where you say; 

Thu^, tochiy tho Supreme Court'*— I would liko to soo "to(I;iv'* stri(»ken. I know 
thoru has been rfiiinj?e in ilw attitwdo of the Sujircnic Court but 1 would ju.st as 
S()«m say, thus the Supreme Court uf thi» United States has nuulo it el<Nir, rather 
than tculay'.s riuprenie Court has made it clear that tribal sovereignty * * *. 

Com|)leto sovereignty has been slightly eroded and at least in niv 
view there does not exist complete sovenugnty. 1 don't know any 
governnu^nt that has eonii)lete sovereignty, really, 

I tlunk, perhaps, that if Lloyd Meeds W(»ro here, tliis is w1ut;» I 
would find myself in differenee with hiui. lie thinks of sovereignly 
as heing absolute and eomi)lete, 1 think, as used in this definition, it 
\^ a linuted sovereignty that the Indian tribes have—very nuich as 
the v^tates and cot ntii s have. Other governaienial institutions in: y 
havi» thai kitul of limited sovereignt v. 

Mr. Wilkinson. 1 have* heard Congressman Meeds ref^r to two 
diflVrent inotaphors. lie has referred to th(* sticks and tin* bundle 
notion of sovereignty in which I believe. He has also sniru^i^stod that 
it is like heing pregnant and you ean't be a little bit pregnaia. 1 think 
it is the sticks and tlu* bundh*. 

Mr. Yatks. Xo: that is a different concept, an<l I may sav a different 
procedure. Lint I thought the statement that appears on this page is a 
y(My gotul delineation of the coneept. I nmst say that 1 enjoyed reading 
it so nnich tluit I would hate very nmeh to it cut <lown. 

I wt)ultl think that most Anu rieeti p(»r)pl(» ai-e jiot awai-e of the iiL^hts 
of tli<» Indian i)e<)ple. I think that you have to have in this report an 
enli.i:htcmng and inteivsting ])rcsentation of how wo com:» to the eon- 



17 

elusion that wn ajrreo with the Supreme Court of the United States 
that the Indian people have certain rights that most Americans don't 
envision, 

An<l so I, for one, would like to compliment the author of this 
treatise and say that I think he has done a very gcod job. 

Commissioner Bruce. Mr, Chairman, I would hate to see us cut 
any part of this. When we talk about sovereignty I would like to have 
anyone come to the Conjrress or the Senate and ask them how they feel 
about sovereifrnty and see what the answer is. I know what it will be, 
but it means that there is a lack; of understanding of the historical 
baeki>TOun(l, 

Aiid 1 think in the fii'st sentence there, Charlie, "The relationship 
brtween the l^nittnl States and the Amerir^an Indian tribes is tniique 
and special," 1 think that is the key. While some of this is duplicated in 
the prolojr and also in the introduction, 1 would liate to see us eliminate 
anv part of it. 

i (loii't know how many pages there is here^ but, 500 pages to go into 
all the cases and so forth and you condensed it, I think it ought to stay, 

Mr, Yates. Mr, Chainnan, may I just read one paragraph from 
Mr. Chambers' statement. He said to the Secretary: 

The underlying purpose of the tru«t relationship, in my opinion, is to honor that 
Fedprul Kuurunt(»e of self-government and the promine of the early treaties that 
the Indian retained lands could be the base for a separate culture and polity and 
di<rogarfl Ihe s;trict jjruperty-related fiduciary standards for a means toward the 
ond nf gii.nrantoeing for In'dians a viable option to exist as a rural, land-based 
sofioty. For if a ti^ibal government and culture are to exist they must have bome 
BVQHvr lnnd-hn*ie to functi(>n upon and govern, water to irrigate the land, fish and 
ganif in the btroauis, Umber and mineral development. 

In this sense the self-determination theme in President Nixon's 
inro niessajre to C'onjrress, and I thinlc he used that, is not inconsistent 
Avith the trust rehitionship. Indeed it is fully compiitiblo with its 
ancient purposes. The trust re>;ponsibility may limit itself to teiTnina- 
tion hut in a federal system no entity has absolute self-determination. 
All politirral institutions function amidst checks and balances and are 
subject to limitation under sovereifm power; which I thought was a 
«iOO(l statement. 

Commissioner Dker. Mr. Chairman, I would like to say I concur 
wholehoartedlv with the Con^xressmun and with Commissioner Bruce, 
1 also find it difficult to cut this, because it is my experience also that 
it is (liflicult to summarize these concepts and people ^'o learn by some 
repetition. 

Mr. Wilkinson. It is an honor to f)e complimented by a Conjrress- 
man and a former Commissitm(M' f)Ut th^^rc is nothing nicer than to 
be complimented by a former client. 

Chainnan Ahourezk. Do ^ ou want that taken out of the record, 
Charlie? 

Mr. Vates, I think we ought to leave it in the record. 

Chairman Abouhkzk. All riirht. Does that do it for that section? 

Contemporary conditions of the Indians is the next section, and 
my book says that a draft of tliis section was rec'iiyed from the 
Library of Congress is inadecj^uate and a new draft is anticipated 
prior to the January Commission meeting. 

Mr. Alexander.*' It has not been completed by the Librarv of 
Congress, but when we get it and work it over it will be available to 
you in February, 
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Mr, Yatks, Mi\ Chairman, may I return to Mr. Wilkinson for 1 
minute? 

Footnote No, 26, Mn Wilkinson, this has troubled mo a great 
(leal. It says: 

The scope of the trust rosponsibility oxtends l)cvonfl spf^cilic and real and 
personal property which is held in trust. The United' Statrs has an obligation to 
provide certain services and take other approprialo action necessary to protect 
tribal ^elf-government. 

What are you talking about when you talk about services? And 
what is the limitation upon services that vou are talking? about there? 
What IS the obligation of the United States to individual Indians? 
What is the obligation of the United States to urban Indians? Where 
does the trust relationship begin and end? 

Mr. Wilkinson. This material, Mr. Congressman, is taken from, 
I think, a historic law review article by Reed Chambers which was 
published in the Stanford Law Review. 

Mr. Yates. Yes; I have it here. 

Mr. WiLKixsoN. And I want to emphasize the next sentence, the 
sentence on footnote 28 of the text, accompanying footnote 28. 

What Mr. Chambers concluded was that t"he tnist relationship, 
as it was evolved and as we pointed out, it is an evolving doctrine. 
It is tied to the land base, is tied to self-government. Treaties for 
instance recognize that tribes as governments, didn't .Teate them as 
governments but recognized them as governments. 

Professor Chambers concluded that there is a duty to protect 
tribal government and he emphasized that the case law is unclear 
on that. That is, unclear as to exactly what that duty encompasses. 
And later on, and 1 think very soon there will be recommenclations 
by the staff to define that (iuty further. 

In other words, right now the case law is, I think, vague. Yes; it 
is. And for that very reason we believe the duty exists. We are suggest- 
ing to the Commission that it would be good to define that dutv. 

Mr. Yates. A dutv to do what exists? 

Mr. Wilkinson. To protect tribal self-government. 

Mr. Yates. But my question is: is there a duty to individual 
Indians? 

Mr. Wilkinson. That is in the next sentence and Professor Cliam- 
bers concluded that the trust responsibility may include a duty to 
provide a level of services. In other words, I am suggesting that that is 
an open question. In other words, eduration services on the reserva- 
tion IS a pod argument that he sets forth. That the trust responsibility 
does inHudc an obligation to the res(»rvation and that is to provide 
service of general or ecjual to the State. However, he believes the law is 
inconclusive, aiul I agree with liim, and that is why 1 used the phra>o 
may. There is no su<:gestion m his article that lliis would extent! to 
urban Indians the duty to provide services roughly equal to thoso 
provided. 

Mr. Yates. He would draw n parallel l)otween. say, the relationsliip 
between the Federal Govcnuni*nt and the indi\:dual citi/.ciis of a 
State insofar as the l)enefits of Federal servires flow through. They 
ilo\v through the State ordinarily otlier than directly to the i)ersoii. 

\ow is your confe|' t the same witli respect to tribal self-government- 
in its relatioufJiip w.tli the Federal CJovernnieiit? Will the tribes 
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presumably receive the benefits from the Federal Government and be 
responsible for taking care of their individual members either on the 
reservations or wherever they may be? . 

\Ir, Wilkinson* As I understood your statement I agree with it 
except that for wherever they may be. Now we indicate here that the 
trust responsibility does follow an Indian wherever he or she may be. 
But that doesn't necessarily include the duty to provide services. 
It inHudes, for example, Ernie Stevens is in Washington, D.C. There 
is a chity owing to him to recognize him as a citizen of his tribe, to 
protect his land in Wisconsin, but there may not be a duty to provide 
services. We are not suggesting that* . 

Mr. Yates. Well, lers take the case of Ernie Stevens. Here he is a 
resident of the District of Columbia, As of what point is he no longer a 
member of his tribe? 

Mr. Wilkinson. I believe he is still a member of his tribe, 

Mr, Yates. I know. But at what point is an individual Indian no 
longer a member of the tribe? He comes to New York, or comes to San 
Francisco. He ta'^es a job. He no longer relates to his tribe in terms of 
communication in some way or another. 

Mr. Wilkinson, That is answered this way, and 1 think it is a very 
important concept. A tribe has the right to deteiinine its own 
membership. 

Mr. Yates. The tribe itself has? 

Mr. Wilkinson. Yes. 

Mr. Yates. And the point at which the member is no longer a 
member of the tribe? 

Mr. Wilkinson. That is correct. 

Mr. Yates. What does that do insofar as the relationship of that 
tribe member to the Federal Government? Now suppose Ernie Stevens 
is in the District of Columbia and falls on hard times. Must he look 
to his tribe for survival oi may he go to obtain help from some Federal 
agency directly? 

Mr. Wilkinson. The present procedure is that the BIA would 
provide him with some services. 1 think health services and not other 

services. , i- . . 

Mr. Yates. No; the Indian Health Service provides clinics m many 
of the cities but the BIA doesn't. 

Mr. Wilkinson. Pardon me. I meant the Indian Health Service. 

Mr. Yates. But then we have trouble with some of our colleagues 
in the Congress who want to know under what rights the Indian 
people are different in that respect from other Americans, from getting 
nelp and getting a separate clinic of their own. 

Now if you are going to a concei)t of tribal self-goverament, at 
what point does it begin and end with respect to Ernie Stevens who 
has fallen on hard times in the District of Columbia? 

Mr. Stevens. Never. See that is the part L don't understand. 
Saturday I am going home to vote in a semiannual election. ^ 

Mr. Yates. No; this is another Ernie Stevens. This is an Ernie 
Stevens who has broken away in some way from his tribe. Ho doesn't 
go bark to vote in the semiannual election. He doesn't call for help 
upon his tribe. His tribe has not said that he is no longer a member 
01 his tribe. 

May he apply, or nnist he go back to his tribe before he can apply 
for help from the Government? 
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Mr. Wilkinson, Well, if he is on the roll of the tribe, he is a 
tribal meml)er. 

Mr. Yates, lie is a tribal member. But you haven't answered my 
question. My question is: Must he get his help throusrh the tribe or 
can he go dilectiy as un American citizen does to an HEW clinic and 
get help directly? 

Mr. Wilkinson. He is an Amorican citizen. He can go to HEW. 

Mr. Yatkb. Then he has a dual benefit. 

Mr. Wilkinson, Dual citizenship, that is ri{?ht. 

Mr. Yates. In other words, as a tril)al member he vnv receive the 
benefits the ti'ibe has with the Federal Government, or lio can go 
be.yond that ami get help individually? 

Mr. Wilkinson. Yes. 

Mr. Yatks, Do the tribes want that? Do the tril)es want the con- 
trol! in? jurisdiction over their people no matter where tiioy may be, 
or do they want them only on the reservation? 

Chairinan Abourezk. They couldn't have jurisdiction if he is ofT the 
ro.s(*rvutioiK 

Mr. Yatks. Well, he is still on the rolls and the question is now — 
thei'e are so mnny things here that enter my mind. Upon what basis 
is help fro.Mi the Federal Govermuent premised to a tribe? Is the 
Indian IneIuber^ of the tribe one of the criteria? If it is, is it the 
number of ineml)ers on the reservation, or wherever they may be? 

Mr. Pahkkr. May I respond to that? You raise obviously a very 
comj)lex iiuestion and one which has puzzled many Members of the 
Congress as well as the general public. But I think it is one to which 
there is a clear answer. 

Now in my mind, there is no question thiit the basis for the tribal 
memhersbip light comes from the Federal recognition of that tribe hy 
the U.vS. Government. Premised on that Federal rc(*opiition eac^h 
nienihcT |)articipates in the tribal right and in the Federal recognition. 

Now, when an inilividual Indian is away from his tribal base and 
oIF the reservation, living in an urban area or whatever, he retains 
midiminished his membeivhip rights in the trih(». and the tribe retains 
tmdirninished jurisdiction over him insofar us he is a member of his 
tribe hut noi insofar as any otlier attrihute that may be involved. 

For oxaniple, he is concerned ahoul health s(»rvices or any other sort 
of govornmcntal M»rvice but he is off the reservation. ^I'lien he is an 
Aiueriean cilizen for purpos(\s of participating in those j;ervices and 
taking advantage of whatever services may be available to any other 
American citi/en. 

.Mr. YA*rKs. l)o(»<; the trust r(»sponsibility of the* Federal Govern- 
ment extend to him as an Amcrifan cili/,cn, or as an Indiau-AnuM'ican 
'•ili/on, or does tlu* trust responsibility of the Federal Govermuent 
cxtcml only to him as a member of the tribe? 

Mr. l^\RKEJt. I think it is clear that it is oidy to him as a member 
of till* trib<*. 

Mr. Yatks. Only as a mend)er()f the irihe. \V(*IK once ho leaves tluj 
reservation and conu-s to the city and is nut on the reservation. Ai'e 
you TU)t arguing in favor of the BIA concept, that the American 
responsihilitN' is only to members ol the tribe on the reservation? 
Isn't thai what you are arguing? 
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Mr, Parkeh. No; not at all. 
Chairman Abourbzk. May I break in? 

Mr, Yates. You suroly may. This boars upon the professor's state- 
ment: What is the trust responsibility of the F<»rleral Government? 

Chairman Abourezk, That is what 1 want to try to delincale if I 
can, I think the trust responsibility of the Federal Government runs 
directly toward the land, the water, and the mineral resources lliat 
are owned and conlralh'd by the tribe. When he says the trust respon- 
sibility runs directly to the tribes that recojrnizes.that that land Is 
controlled in a certain legal fashion bv the tribes, even though you've 
gone through the Allotment Act, And there are some allotnu»nts that 
are held in trust bv the Government, that the Federal Govermuent 
ha,< a trust resj)onsibility. 

Now if you nave an Indian tribal member living on the reservation, 
then that tmst responsibility runs through him to tliose resources. If 
he leaves the reservation, the trust responsibility still runs through 
him to those resources but now you are talkiner in a different area 
outside of the trust responsibility. You arc talking about Federal 



Mr. Yates, No; I am not. 

Chairman Abouhezk, Well, vou were asking about them. 
Mr, Yates, About both really. 

Chairman Abourezk, I am separating the two. If that tribal mem- 
ber is on the reservation. Government welfare sei'vices are available 
'to him as a member of that particular jurisdiction. If he moves to 
Chicago, then thev are available to him as a citizen of Cliicago, prob- 
ably' on an eaual imsis with the other citizens of Chicago. But he still 
has not lost that obligation on the part of the Federal Government to 
j)rotect his trust resources back in his own rcsorvati(m. He still has 
an interest in that land and all thosp resources back there, 

Mr, Yates. If I understand what you are snyinj^, the trust respon- 
sibiHty isn't to the individual but is to the tribe and its ownership of 
certain resources, 

Chainnan Adourezk, Well, it r-ins through the tribe and through 
the individuals to the land itself. The Government is charged with 
caring for those resources. 

Mr, Yates. But not for caring for the welfare of the Indian peonle? 

Chairman Aboukezk, Yes: reall^'^ as U.S, citizens. That is where 
the distinction cornes in in my view. 

Mr, Yates, As U,S, (ntizens and no difTerent from any other citizen? 

Chairman Abourezk. In a way that is right, 

Mr. Yates. Wliat do you mean by in a way? Yes or no? 

Chainnan ABotrREZK, ! mean as they are (fiflerent from other U.S. 
citizens in a way when you talk about trust responsibilities. They are 
no different when you talk about social responsibilities. Is that accurate 
or inaccurate? 

Mr. Alexander, That is a narrow view and is not the view we 
have taken. 

Chairman Ahourezk. What is your view then? 

Mr. Alexander. We have discussed this before, and this report 
discusses it also. There are two levels in a sense of the trust author- 
ization. The prince trust authorization and obligation to the tribe and 
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then down tliroueh the tribal citizen members is an obligation to 
protect that tribal government and to protect the lands of that tribe. 
The secondaiy component which may be variable depending on cir* 
cumstances is an obligation because of the dependency status to 
proside those social services that are necessary in that tribal context. 

Now when we get off reservation jrou almost have to break it down 
by a particular type of social service that is being discussed* We 
used the example previously of certain educational services, like 
scholarship aid which is a thing to the tribe in a sense to upgrade the 
educational and the managerial skills to run the reser^'ation, if you 
would like put it in that context. That cbuld be administered by 
the tribe regardless of where the individual person is. And in a purely 
pragmatic sense it is diflBcult for any tribe to manage job training 
programs in the Chicago setting. 

Chairman Abourszk, Let me break in. But that is a social service 
given by the Federal Government to that tribe. It could be given to 
a separate State. Thev could make the same thing for South Dakota 
or Illinois couldn't they? I mean thpy don't, but they could. So, 
therefore, you are talkmg about a social responsibility given to a 
certain jurisdiction within the United States. The jurisdiction happens 
io be the tribe. 

Mr, Alexander. Yes. But there is a difference in the U.S. Govern- 
ment extending a variety of social service support systems. The 
States and local jurisdictions are under the social obligations it has 
with respect to Indian tribes, I think the obligation with respect to 
the Indian tribes is greater. It is specified, in fact, in many of the 
treaties that the training component 

Chairman Abourbzk. Nobodv is arguing that. We are not talking 
about the basis of it, we are talking about where the social services 
go and the distinction between an obligation to a U.S. citizen and 
an Indian U.S. citizen. 

Mr. ALEXAxnER. The Indian services, as a part of the tmst com- 
ponent, is a relationship to that individual and his tribe and is not a 
constitutional relationsnip. The relationship of the Indian person to 
the United States and the States and the counties, for social services 
that those government entities provide generally, the 14th amend- 
ment lelationships that the United States is going to provide certain 
type of agmg benefits. The heating of the homes and providing for 
anyone over 65 in the United States who has an income less than 
^8,000, any individual Indian who meets those qualifications has a 
14th amendment right to those standards. 

That is a constitutional relationship, and what we are talking 
about in terms of social services in the tribal context is a component 
of the trust relationship. It is a component of the dependency status, 
and it will vary, and the mechanisms of delivery are something that 
will vary. And we will get into that. 

We are really not prepared at this point to get into the mechanirs 
of the delivery systems for off reservation. There is great dispute 
between the tribes and between the urban Indian. The conception is 
important that some of those social services, where possible, should 
run through the tribal entity. 

And the situation you suggested last time with the Chicago school 
syst43m, 200 different tribal membei^, and the Federal Government 
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as the decider of the mechanics of delivery has some judgment it can 
make on how these services are delivered and in what context. That 
is something we will specifically get into. 

Commissioner Dial. The nonfederally recognized are having 
trouble getting recognition here this morning. It appears that your 
subject and your cuscussion is dealing entirely with the federally 
recognized. I am directing my question to Mr. Wilkinson. I believe 
he is still at the table. 

First of all I would like to say, Mr. Wilkinson, that this is an excel- 
lent paper on the legal concept of Indian law. So following footnote 
26, you state the scope of the trust responsibility extends bej^ond 
specific real or personal property, which is held in trust. 

The United States has the obligation to provide services and to 
take appropriate action necessary to protect tribal self-government. 

The doctrine may also include a duty to provide a level of services 
to Indians generally equal to those services provided by States. 

Now, my question is: At what point in American Indian law do we 
find the language of nonfederally recognized tribes coining into the 
language of American Indian law? My second question is: Does the 
U.S. Government have a responsibility, even a trust responsibility, to 
nonfederally recognized Inclians who ^"ve no lands, who have no 
reservations, who nave no lands other than their own lands, who have 
never had any lands, who have Federal recognition, and who have 
never signed any treaty? 

I would like Mr. Wilkinson to speak to this, please. 

Mr. WiLKiVHON. Thomas Tureen, who is an attorney in the State 
of Maine, submitted a paper to task force No. 10, which I know you 
have and may well have read. He concludes generally in that paper 
tliat many or most so-called nonfederally recognized tribes are, in 
^ fact, entitled to services and to the trust relationship. 

As a general proposition that is not the position of the Bureau of 
Indian Aflairs, and I am speaking, Mr. Commissioner, in generalities 
to some extent because this is obviously a very complex subject. 

Commissioner Dial. That is why we want to deal with it because 
it is so complex. 

Mr. WiLKixsoK. All right. There are staff recommendations deal- 
ing with terminated and nonrecognized tribes that our judgment will 
vesiolve this problem, that will provide procedures so that nonfederally 
recognized tribes can become federally recognized by anyone's 
standards. 

In my judgment, at this moment, the law is not clear on this. I 
think Mr. Tureen's arguments are very persuasive, but they are not 
settled, and the staff, and I think the commission will move in .his 
direction. I would hope it would* 

We will have the opportunity, at least, to resolve this possibly 
unclear area. 

Commissioner Dial. So you are saying at this point it is clear, but 
you would hope that the American Indian Policy Review Commission 
will mak3 this clear to the Congress and that the Congrebb ot the United 
States, through appropriate legislation, will deal with tais matter to 
provide services and so forth for the nonfederally recognized tribes. 

Mr, Wilkinson. I thmk Mr. Parker has something to add to this, 
■ but I would just say, in my oi)inion, it is unclear. I respect very much 
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Mr. Tureen's opinion and those others wlio believe that many non- 
recognized tribes are not nonrecognizecl ami are entitled to trust 
relationship. 

1 just think the law is somewhat unclear in this area, but I think 
this Commission can i*esolve it and I think it is one of the first orders 
of business. 

Commissioner Dial. Then perhaps you would agree that the term 
nonfederally recognized tribe has no phxce in the Indian language. 

Mr. WiLKixsov. I would hope nftrsonally, and I know you feel this 
way, and other Conimissionei's do, that one central thrust of this 
Commission's report will be to eliminate that phrase, yes, sir; '^doc- 
tivoly to eliminate it. 

It strikes me as an historically unfortunate event, largely achniu- 
istrative, and I think that those tribes are in a box, and very unfairly 
so. They are Indiatis and I think the Indian Commission has a chaiu-o 
to rectify that and I would hope that the (Commission will see that 
is«^ue as a frontline issue to eflectively eliminate that phrase — non- 
federally recognized. 

(^Commissioner Dial. Thank you, Mr. Wilkinson. 

Commissioner Bruce. One (question, (Charlie: What do you moan 
by not settled? You were talking about Tom Tureen's situation that 
it hasn't gone into court? 

Mr. Wilkinson. Well, there are many tribes with pending petitions 
for recognition. The Passamaquoddy's have litigation, and other 
tribes have litigation. The liummi's ha ye had litigation. 

All I am suggesting is that, in my opinion, the (hity of the Feileral 
Government is to provide services to a full trust relatioushi]). In 
respect to the so-called nonfederally recognized tribes, it is utioleai'. 
It may well be that some of my colleagues here, on the C*ommissiou, 
believe that it is clear and those tribes are entitled to services, but 
that happens to be my opinion. 

Connuissioner Bruck. I think it should be brought out here also, 
that these services available to Indians — on whether you are on or 
off the reservation, whether you are enrolled — there ought to be a 
clarification whether a person is autonuiticutly enrolled at age 115 or 
whatever. All the time, I think, in the (ulucation field we are running 
into: **What is my blood quantum?" And that is the right the tribe 
has to determine. 

Mr. Wilkinson. I completely agree. I believe the statf reconuuenda- 
tion, with possibly one exception — the Indian preference area — for the 
Commission to define Indian as someone who is recognized as a mem- 
ber of a tribe by that tribe. 

There could be some exception to that, as a starting point, but I 
thirdc it is ver^' unfortunate, and in my ()|)iHion illetral, that the Bureau 
of Indian Affairs, in many cases, refuses to treat as members of the 
tribe people who are on those tribal rolls. 

In my judgment, if a person's name is on a tribal roll the tribe be- 
lieves that person is a member, and that is it. it is up to the tribe. Th<» 
Bureau of Indian Afl*airs does not idways follow that and 1 thmk thai 
is illegah 

Commissioner Bohbridge. In reviewing wliat lias been said, then, 
there seems little question as to the trust relationshij) derived from 
treaties and other instruments between the United States aiul s[)(»cilic 
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Indian tribes, oven thou^'li Mich treaties may not always have beea 

lionored, , . , , 

And that further there seems hitle <inostion that there are oertum 
rijrhts that are derived in the secondary senso based on 1 Ins specific 
trusi rehitionsliin, Lookin^r ut the as{)ects of tribal sovereijrnty, one of 
tiie vwthx^ of Mich >()V(M'oiirnty (h»rivod Trom such status is the ri'rht of 
tlie tril)e to determine it> laeinhership or its rolls unil that l)ased on 
tiuit determination it nuiV very well be that inthvidual nie.uhers, as 
iUnerniined by that tribe 'in fuHilhuent of this tribal sovereij^nty, may 
well be ciecidin^ oil' of the reservation, 

The important point here i> not where tliey are at any given time, 
but (he fact that tliey are members of a ^ivon tribe and that that tribe 
lias -.ovc^reifjnty, and^ihat one characteristic of sovereignty is the right 
to determine niember^liip. 

Now, lookin*x at anoilier aspect, number one would be the spe(»itic 
rehitionsliip between the United Stales and a specific tribe, Couhl we 
not move to the point wiiere we are looking; at a relationsliip between 
the Tnited States and huhans in general, in a broad sense? 

And, here we, perhaps, nuiv be able to define a relationship and an 
obligation existing l)etwecn tlie United States and various individual 
menUnusof Indian tribes. If that is true, then the United States would 
i)e able to recognize the variance and the status of the Indian tribes, 
and the fulfillment of its obligations. We uro talking specifically about 
Federal services as tliev might be delivered. 

Let nip give vou an example. Commissioner Dial has just mdicated 
lii^^ concern about nonfedprally recognized tribes without a land base, 
I would point to the Ala^^ka situation as another example wliere wo 
liave land and re^jurce^ which will not actually be under a trust 
status, but in wliich the (Maims Settlement Act itself specirically 
stat(»s that such rights as the Alaska Natives have as members of the 
native American conununity shall not be reduced. 

I am ])ara])hrasing irn»spective of the status of the land and re- 
soun-es. 1 guess tlie point I am making here is 1 am concerned that 
wc i)e very cU»ar about the>e two rehitionsliips. 

The lii-sl one 1 mention, the relationship between the United States 
and spccilir tribes d(M'ivcd from sj)ecific treaties and other instruments. 
Tire M'comK rehitionsliip ot the United States and Imlians or 
native AnuM'icans in general. 

Would vou c(unmcnt on these two ])oints? 

Mr. WlhKiNsiiv. 1 alwavs find it very hard to comment on your 
questions because I find that often they are statements of existing law 
ami |)olicy in a vtuy so pliisti.-titotl way. I Mi that you !m<l so mnny 
stiitonu-nts in what you >aitl tliat il spomod to me you answer your 

qin'>li(m>. . T 1- !• 

iiut if I un(l"i>t<)t»l you, tho central thrust oi Tnthan i)oli('.y now, 
ami I hf'liovi' will be r-untinucd in this roporl, is basiul on tribalism, 
X) that the two r-ontnil relationships, as I think you are sujrgestin}:, is 
hi'iwcen till' United Slates and tlie tribes, and then between the. tnbe 

nutl it> niend)ei>. , , ■ , , , i • i 

So that trust re^ponsibilifiex will tend to bo denvcti from that kuul 
of analy.-is which I understood to be your analysis, jitul in my jud;:- 
mem t'hat applies to the Alaska Natives. ThuL wjus part of your 
statement also. 
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Commissioner Dial. Thank you. 
^ Commissioner Whitbcrow. Mr. Chairman, I would like to also— 
smce we are talking about the nonfederally recognized tribes and the 
reservation tribes, and the Alaska Natives— point out that we do 
have Indians who reside in nonreservation statua who are federally 
recognized tribes. 

I point this particular aspect out that within the State of Oklahoma 
we do have a process that has taken place down throu{?h the many 
years— a process of the Federal Government, a policy of the P'ederal 
Government— the assimilation process which in effc has certainly 
done Its job. *^ 

We do have the trust responsibility prevalent within that particular 
area. We have some 39 tribes in the area also, and that covers the 
State of Oklahoma. The State of Okluhoma itself, over the past 72, 
73 years, and I am referring to that period just piior to statehood, 
dunng this entire period of tim^ the tribal governments have experi- 
enced a complete emasculation, so to speak, and that Indian citizens 
within the State of Oklahoma, unless they still own portions of land, 
many, many of those persons have actually lost their relationship 
with their tribe. ' 

The tribe is still there, the government is still there, the land and 
the geographic area by treaty is still there, and the trust responsibility 
should certainly extend into those areas and provide for reestablishing 
tribal gpvemment to protect those tribal governments. 

In this entire report, the work that we are involved in is making 
an attempt, once and for all, hopefully by the Feiicral Governmein. 
that will be perpetual in the protection of these Indian tribes— whether 
they be presently federally or nonfederally recognized, urban Indians, 
metropolitan Indians, or the vast definition of Iniiians that we have. 

If we are really genuinely working toward self sufficiency of Indians 
then we have to work toward self sufficiency of tribal government. 
If tribal government cannot be self sufficient, of course, we are going 
to be ending up with just about the same type of attitude that has 
been alluded to in the prologue whereby a comment was made that 
Indian citizens were to be a matter of charity, and a detrim».nt or a 
parasite, so to speak, on the American taxpayer f-om now on. 

I think we have to funnel trust responsibility down through tribal 
government. Congressman Yates, if you will recall in our last meeting, 
I suggested funneling all of the fuiufs down to tribal government and 
allowing tribal governmont putting a responsibility on tribal govern- 
ment to determine whetlier total needs are in the budcetarv process. 

I think our BIA management review roiilly spells this aspect out. 
The bureaucracy, within itself, must correspond and commuuicnto 
and relay and work with tribal government to develop what is the 
total requirement in a budgetary process to deliver help, to deliver 
education, to deliver law and order in their area. 

What are those total Government needs? Just recentlv, on the 28th 
of December, I wrote a letter to the Governor of the State of Oklahoma 
askmg that the State of Oklahoma finally recognize tlmt tribal govern- 
ment.; truly are goycmmeuts equal to the State and equal to the countv 
and equal to the city in their res{)onsibilities to their people. 

I ask that they immediately begin .setting out negotiations with 
these tribal govtmincnts and ostabli.>^h negotiations on juri.sdictio.is 
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within their aroa, nojotiations that can come about and hopefully if 
the orderly manner whereby tribal governments, State governments and 
other local governments can sit down together, resolve their differ- 
encesy and assume those responsibilities. They are not giving the tribal 
government the total idea and total reqmrement as to the dollar 
needs so that treaty obligations can be fulfilled to that tribe by the 
Federal Government. 

That those revenues, in addition to those sei'vices provided, would 
be the attitude toward making tribes self sufficient. 

In regard to this I have a letter that I would like to read into the 
record that I think is most appropriate at this particular time, and 
this is a letter I received from the chief of the Creek Nation, I have 
copies of this letter I would like to share with the rest of the Com- 
missioners, if I can find them. I would like to present the clerk with 
a copy for inclusion into the record. 

If 1 may, Mr. Chairman, I would like to take just a few moments to 
read this. 

Denr Commissioner Whitecrow, Subject, iwtoration of the Cre^k Nation. The 
VnH*k Nation appreciates your kind response to the letter of November 16th, 1976, 
to the American Indian Policy Review Coi.'^niission. This letter is to elaborate on 
certain points raised in the letter which neeu expansion for clarification. 

The most important lone range goal of my administration is to restore the 
government (»f the Creek Nation, the self-governing status which is exercised 
until 1907, and which by law the Creek people are entitled to» The only reason that 
Federal legislation is needed is to one, eliminate the irrational provisions of the 
\H^)H act for the protection of persons in the Indian t(?rritory, and the 1906 act for 
the final disposition of the allairs of the five civilized tribes in the Indian territory. 

And two, to provide a rational framework for implementation of the rights of 
the Vrvvk people. As background to these proposals allow me to review the 1898 
and 1906 acts. 

The 1898 act enclosed the tribal courts and provided that tril)al law would be 
unenforceable in the courts of the Indian territory in the United States. The 
1900 act specifies certain attributes of tribal jurisdiction which could no longer be 
<'xereised, such jis schools, land oHices, tribal buildings and records and et cetera. 

The outright reneal of these acts is not practical. As certain guarantees were 
l Uilt into thc^nj, tin* Creek people could thereby lose, even though the United 
States and the State of Oklahoma did not recognize or protect these guarantees. 

The lawful government of the C-reek nation is stipulated in the 1866 treaty 
between the Creek nation and the United States, to wit the President is authorized 
to exercise general superintendent or cure over any tribal nation which was 
removed upon an exchange of territory, tmder authority of the act. May 28, 1930. 

To provide for (exchange of lands with the Indians residing in any of the States, 
or territorie.s, or for their removal west of the Mississippi, and to cause such 
tribe or nation to be protected at their new residence against all interruption or 
disturbance from any other tribe or nation of Indians, or from any other person or 
persons whatsoever. 

It is my understanding that this .luthority is the basis to establish the office of 
commissioner to the five civilized tribes. The legislativti efforts of the i)epartni(»nt 
of Interior and Senator Curtis of Kansas terminates the five civilized tribes in the 
early 190()V were wrou'^ and poorly done*. 

These acts proposal by Kansas land speculators who were bribing Sej'^tor 
Curtis, I believe each of the five civilized in ♦he middle of a legal qua^fmire unable 
to t^xercise proper jurisdiction for the protection and relief of their own peoi)lc. 

The power of taxation, the only rational matter of financ'ng a self-suf!ici(?nt, 
tribal government is proliibited law to the five civilized trib*»s. Bnt apparently 
is prohibited to no other tribe. Ihere is no apparent re:vson for this distinction* 

Tribal assets were confiscated, allegedly under the 1906 act, but without con- 
gruence to an act's requirements, that these assets wouid only be confiscated 
upon the terminaticm of the tribal government. 

The entire political structure of the (*reek nation was emasculated by Vut* legis- 
lative closing of Creek courts by the illegal supi>ressiou of funds to finauce meet- 
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ings of tho luitional rouiicil. and l)y tho illcKal uppoiutmont of Iho principal chief 
»)V tho President of the United States, ci>ntrury to tho hi\v8 of tlie Frtk-ral 
Govi>rnment. 

Under the 70 years of rule by appointed ohh^fs, other vahmble tribal apsotj? have 
l)een disposed of through the api)rovul of these appointed chiefs. An net for tho 
restoration of the government of the CVrnk nation should be i)rnposed by the 
. American Indian Policy Review Coniniission as 23 Tnited States Code 1748, undnr 
thl». si)epific responsibility for removed tribes iPRal provisions must be madi* tti 
allow, the Creek peoplu u transition from suppressed «overnuient to their rightful 
guvenuncnt. 

The eourts must be authorized to rpooen undnr Crook hiw, the tribal roles must 
be reopened. Tribal documents not nuw m the posgossion of the tribe must be desig- 
nated so that under Federal law title to such documents shall always remain with 
the tribe, notwithstanding intervening processors and the power of taxation must 
be restiu'ed. 

With the power uf taxation the Creek nation will bo able to provide a responsible 
tribal government which is self .sustaining. In addition appropriations must be 
made to compensate the Crook nation for its losses during a time when the Creek 
peoj>lo had no control over their govornment. 

A eoumiete GAO audit of the Crook nation from 1898 to the present would not 
bo out of line, indeod it would be welcome. Those funds should compensate tho 
Creek \)or\:.e /or thf»ir loss of tribal real property, tribal personal propertv, and 
>uch individual property both reul and personal which was lost through the nb- 
>ence nf their functioning tribal government. 

These funds must be under tribal control and specifieuUv prohibited from ijer 
capita distribution. The reasons against per capita distribution of such fuad^ are 
at the heart of the Creek nation's methods for internal control of reconstruction. 
W e need to rebuild the travel economy. 

The only way this can be accomplished is through tribal action, tribal programs, 
tribal facilitios, tribal income and control by tribal govormuent. These aro the 
twU of economic realism, these are the tools necessary for the (*reek people to 
regain their economic par with the re^t of the American eitizonry. 

Kconomic los.s-es afTeeted individiuils, but in(iividunl eomponsation through 
per capita will not resolve the economic problems. Per capita distributions are 
often nercoived as attempts to buy Indian rights. These rights cannot be purchased 
on mdividuals. 

Such rights can only be exorcised by the lawful tribal governments which should 
have access to every available means of protecting the rights, customs, and 
.sorial w<*Ifare of its citizens. 

In clfising let me emphasize the complex nature nf the issue of the restoration 
The government of tho Creek pof>plo niU'^t. bo reestablishod in order to protect the 
interest and welfare of all Creek citizens. That government must be gir(»n the 
economic means to rebuild the tribal economy, shatterv^d by 70 years without 
self government. 

Only the United States and the Congress can do this, 
i^incerely, 

('l.AUDK A. Cox, 

Principal Chief to the Creek Stdion, 

Gentlemen, this pretty well spells out tne attit ^dc of most all 
tribal loaders that I fuive porsonatly visited with. Thoy want tliosc 
funds lunnoled hack to tribal Kovernnient, and tribal {?overninont 
be responsible for do] ivorincr those services, those educational op- 
portunities, and those health benefits. 

Let the tribal goveminenl bo responsible, and I think in the lonj; 
run this would bo a savinj^s on tho appropriations from a congres- 
sion»d standpoint, robuilding tribal government and letting them 
rebu'ld in their own nation. 

And it was for this reason, at our last ino(>ting, that 1 did propose 
that ve look into the possibility of world bank moniborship for eaoh 
and every tribe. This kind ol' oconoinir I'uiuls available and this 
kind of financing would be available through tlmt method of financing. 

Our tribes would bo able to lloin i.^h and w o wouki have a return to 
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tribttl jjuvomineiit and our Indian citizens would bo onco again hold- 
ing thcMr head high and proud to be an Indian. This is our responsibility, 
83 this Connnission, to try to bring about this kind of rebuilding 
and roestablishnieut with our tribes. 
Thank you. 

Mr. Yate?:. Mr. Chairman, the question of self-^overnnieut 
raises another question with respect to trustee responsibility by the 
Ft Jeral Government. What happens if there is malfeasance by the 
tribal chief. Suppose there is a pei*sonal taking of some of the tribe's 
funds. 

Is the Federal Government responsible for that? 

Mr. WiLKiNsox. Yes; there is a 1942 Supreme Court case on that 
that holds that if the Government had notice and should have known 
that there might be malfeasance, there would be liability. 

Mr. Yatks. Only in that case? 

Mr. Wilkinson. ^Vell, it has been cited often in the Seminole Nation 
and as far as I know it is still a good law. But it did hinge on notice 
that it was not strict liability. It was not only malfeasance, it was mal- 
feasance i)lus notice by the Government. 

I used the second one that is made in connection with Commissioner 
^yhite(•row^ statement with the Government's providing the tribes 
with the means to be self-sufRcieut. He also inilicated the Creek Nation 
wouhl like the power to tax. 

Will our Commission recommend the power to tax under self-gov- 
ernment powers of the tribes? 

Mr. Wilkinson. I will let someone else answer on Oklahoma. 

Mr. Yatks. I am not talking about Oklahoma. 

Mr. Wilkinson. As a general matter, j-es; tribes do have the power 
to tax. 

Chairman Ahourezk. They already had that. 

Mr. Yatks. So the trust responsibility of the Federal Government 
will go only to making up the deficiency*^ between the revenue derived 
from taxation and the needs of these tribes, or is it contemplated that a 
tribe, being self^^suflicient, will raise all their funds ly their own taxing 
powers? 

Mr. Tavloh. Conp:res.sman Yates, my name is Peter Taylor, I am 
introducing myself smw the reporter may not know me. 

Chiurman AuoruEZK. We are not saying that Congressman Yates 
doesn't know you. 

Mr. >'ates.' We are old friends. 

Mr. Taylor. We are making reconuv"n(hitions with respect to the 
power of tribes to ta.\. This gets us very deeply into tribal self-govern- 
ment and jurisdiction, which is a very lengthy'subject. I would assume 
that we would he into that this afternoon. 

Mr. Yatks. All right, I can wait. 

The next ([uestion I would like to ask Mr. Wilkinson is: I know 
that your treaties i.s that the Indian rights nre predicated on the Con- 
stitution, and upon treaty rights. Xo reference is made to the Snyder 
Act, nor to the Indian Self-Determination Act of 107*^. 

Shoiihl not a disctission of those been added as well to show the rights 
of Indians and the trust resj)onsibility of the Covernment? 

Mr. Wilkinson. Those are cited in a footnote in the article. They 
are not discussed directly. They are, I believe, di.scussed in the history 
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by p'arcy McXifklo. 1 know thoy will bo discussod in tho tribal gov- 
ofnmont Wctions nnil the Fodcrul (uiininistnition sections. 

In other words it \mis my judpnoiit that those acts did not involve 
unique principles of Indian law. They are acts whicli are exami)los. 
There are many other examples of the kinds of powers tribes have ami 
the kinds of powers (^ongress hu><. . 

But I don't see anything unique in those acts. Ihey are miportant 
acts but 1 don't see anything of a legal consecpience. 

Mr. Yates. Perhaps I am wrong but I fiml that the Snyder Act, 
at least, extends the trust relationship in its purpose. The Snyder Act 
is frequently relied upon by proponents of trust treaties to show that 
the Federal Government does have a responsibility bevoml the con- 
stitutional and the true trust responsibility arising from this legislation. 

That was the reason 1 asked ray question. , 1 1 

Mr. Wilkinson. 1 think that is a good point and I suijuose I would 
answer that this way. To say that bv footnoting, to Reed Chamber s 
article where he discusses that, I felt that those concepts \vere inter- 
twined there. I suppose I personally look at that and this as your 
report, obviously, not mine. , , , , i i *u . 

If vou wish to have something in it like that we can clearly c o that. 
It was niy feeling that that was perhaps moving beyond the level of 
detail we were dealing with in this section. 1 think it will be mentioned 
later in the report, but in terms of dealing with the basic concepts of 
Indian law, for whatever reason, 1 decided that it was perhaps a little 

bit too much detail. , . , * * * 

Mr. Yates. Well, it seems to me that it beare unon your footnote 
28, where you talk about a duty to provide a level of service to the 
Indian. The Snyder Act can be used as a foundation for the provision 
of such services. -r. i , 

Mr. Wilkinson. It certainly can. I think Mr. Parker has a comment. 
I would just add again that I believe Reed Chambers does use that 
kind of analysis anil I supi)ose by footnoting to the article I was 
intending to effectively incorporate this kind of argument. 

Mr. Hall. Congressman \ ates, that argument with respect to the 
Snj'der Act is also used in the context of trust and the legal review 
by task force 1 in their report, and it also, like Charlie's piece, is foot- 
noted in task force 4 as support for that position. 

Mr. Yates. Thank you. . 

Mr. Parker. Congressman Yates, before we leave that point 1 
would like to return to it because I thuik that from discussions so far 
it really hasn't been clearly s?t out what is at issue here. 

Indian people, out in Indian country, clearly have a very inclusive 
idea of what trust responsibility is. They think that it includes a total 
responsibility that the United States -ves to Indian tribes. 

The Federal Government— in the person of the Justice Departnient 
law\-ers and the Interior Department lawyers— have a restricted idea 
of what the trust responsibility is. They are pursuing a policy which 
they are not required to under any given law, but this is their mter- 
nretation of what they think the law is. 

Pui-suuig a policy where they would defino the trust responsibility 
as only going to the protection of natural resources, and anything 
else that the Fccdral Government does for or with Indians in their 
view, under thi.t aofmitiou, would liot be a trust respoiisil ility but a 
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It looks like Clminntni Ahourc/k docsi.'t iifrroo with that, 
rimirinau AnofHKXK. This not one of tho thoughts of Chninium 
Abonrezk speoificuliy. 

^ Mr. Y.viKs. The chuirmnti lins .spoken now, l)iit I was uiuler the 
inn)rp>>ioii that when \ ou talked about your idea of the trust respon- 
sibuity it went to tho laud and to the resources, which tho tribes have. 

Chmrinan AnofniiZK. But 1 also said, at a different point in the 
discus.sion, that the Federal Government provir'<>d social services 
through the tribes which is what he was saying tho Indian people 
believes is part of the trust responsibility. 

Mr. Y.\TKs. ^ am sony, Mr. Parker. 

Mr. P.\UKER. Let me'continue because 1 think this next point is 
very .sipnficant. I have been working closely with the staff on the task 
force although I haven't been on the staff in the area of trust law. We 
have followed the logic of the concept of the trust responsibility to 
go pnmardy to the protection of the right of self-government. 

\\ 6 see as fii-st and foremost in the concept of trust responsibility 
the survival of Indian tribes. Logically that means that services that 
Jnilian tribes perform as a government have a trust aspect and to that 
degree those kinds of services— social welfare services, law enforce- 
ment services, or whatever— have a trust relatedness and the individual 
M'ho participates in those services participates in a trust .service. 

But if an iiuliviiluul is ofl* the re.servation and participates, say in an 
educational benefit, that i;. extending the logic one stej) further. Now, 
I am not sure we have developed the definition to extend it that far 
but III our minds there is clear support and clear logic to extending the 
trust responsibility to a service area as it relates to tho tribe as a 
government, and a tribe functioning as a government. I just wanted to 
make that point. 

far you are going in that support? 
V, * Pakker. No; Mr. Hall would refer you to the specific language. 
Mr. \ates. To task force No. 8? 

Mr. Hall. I was going to suggest, Mr. Chairman, since we are— 
by the subject matter of our convei-sat ion— talking about princii)le 
one, for our recommendations for a policy adoption by tiie Commis- 
sion m caapter 4, if we want to, that is a good jumping off pouit as 
an introduction to that principle one. 

Mr. Yates. Where is jjrinciple one? 

Mr. Hall. Chapter 4, section .3. It is about 10 pages back and, 
unfortunately, the pages ai-en't numbered. But about 10 pages back 
in chapter 4. 

Mr. Yates. Footnote .37 of chapter 4? 

Mr. Alexandek. Yes; il 3 next page aftor that. 

\Ir. Parker. It is clearly labeled "findings and recommendations" 
at the top. 

Mr. Yates. Yes. 

Mr. Hall. If I could add a comment to Alan's: We hi ve attempted 
here to, in effect, take a niichlle ground between what we consider two 
extremes. An interpretation of the trust, that is the strict construction 
lis with respect to the trust as it only relates to rerogni/ed tribes as 
deternuned h\ the Federal (Jovernmeiit aiui onlv to lands and natural 
re.sourccs. That is one end nf it. 

The other end of it is that the trust rospoiisibilit v is n sweeping 
legal duty on the jjart of tlu; Federal Governnient whicli rrns to all 



35 



32 



liullaiis. nil tnl)^>^ r(>f»'iU-tlU'ss of where, tiie circinnstanops, the relation 

to the tril)e, et cetenx. , , ,. . i 

These poliev stateiiientvS are mtended to split , m efTect, those two 
extnMiU's wiiieli we feel represent a recognition of the law ni most 
areas and some part of a clarification or a steji forward on the part of 
('on{nv>> in other areas, it should be remembered, of course, that 
tliere is no (jucstion that the <:!ongress can define that trust «is it well 
nU'as(.>. 'I'hat is wluit we are jittempting to do here, to define it. xNot a 
specific definition but at least .setting forth guidelines with respect to 
how ( "ungress interprets how that should be carried out by theagciuucs. 

That is what the si.\ principles are intended to do. The first point 
vou made on Charlie's legal review is the question on services: uho 
tlo thev <:() to and what does it mean? , i 

Well, "vou will see that principle one purposely does not (iehue the 
services that we are talking about sijccifically. That is for two reasons. 
One is that those services could very well change or be change<l bv 
Con<'re>s over the vcai-s, and two, that those services may very well 
varrdepending onVhich tribe you are talking about in relationship. 

The (Jovernment historically has in the past i)rovided to that tribe, 
currentlv is providing to that tribe, and may provide in the future. 
Congress can make those determinations. It is broad enough to allow 
for tluit to be provided clearly. 

Exact Iv what services may, how long, and to whom may change, 
but the trust <luty of the Fecleral Government remams constant. 1 he 
tru-t duty to provide those services remains constant, but that doesn't 
mean that the manner in which they are carried out and the precise 
distribution of them cannot be altered by Congress over the years. 
That ic? what that Is intended to do. That is principle one. 

It savs United States trust responsibility to the American Indians is 
an csta\)lished legal obligation which requires the Federal Government 
to protect and enhance Indian resources and tribal self-government. 

I thiidv that when we are talking about the trust, and we are trying 
to determine what services and to whom, in the back of our muuls 
^hould he the purpose of what responsibility is. 

We have taken the position that the purpose is to enhance the 
nropertv, resources, and principally self-government- the ability to 
Govern bv splf-government. The iast sentence of principle one includes 
iho (lutv'to provi.le whatever services are necessary for such protection 
and eiirianccment. That clearly allows some flexihility, and I think it 

should. , . , If ^ 1.. 

Mr. Vatks. Well, I am afraul you are going to cut off Indian 
health benefits if you limii it to that. , , • , 

("liainnan AnocuK/.K. This j, a good point to break m ami rece>s 
for lunch. 

We will return lure at I :I5. , , . ,. , r i i . 
(Wh(Meu[)0!i, at 1-2 :20 p.m., the hearing adjourned lor luncheon 
rccc-:s, to I'l'conveni' at I -Ao p.m.] 
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(Miairman Ahourezk, The Commission mcctinj? will resume. Whore 
were we? 

Mr. Alexander, We were on the recc* aendations In tho tnust 
chapter. The first set of recommendations are the six principles that 
we are recommending for adoption, and we were discussing principle 
No, 1, 

Chairman Aboukezk. What page are you on? 
. Mr. Alexander. It is under Roman numeral III in chaptor 4. It 
is the 10th page ba(jk. 

We discussed the powers of Congress last time. In any event there 
was some question raised on principle 1 as to whether the wav it was 
phrasetl wouUl include social service ty')e programs imder iho trust 
obligations. 

In the text section, several pages precedin'? this, I think it is made 
clear, although it can be expanded, 
Mr, Yates, Give us a footnote to go by, 

Mr, Alexander, Footnote 34, It is 2 pages back. Starting after 
footnote 33 it states: 

Afi previously stated the purpose benind the trust was to ensure tho survival of 
Indian tribes and people. This necessarily Implies a prevalent obligation to provide 
those services required to protect and enhance. 

And moving on it concluded with: "whatever economic an<l social 
programs are necessarj^ to raise the standard of living and social 
welfare of Indian people to a level comparable to the iion- Indian 
society." 

Now we can expand on that also with the congressional recognition 
of the trust obligation in the Snyder Act and so on, as congressional 
definition of what that means in that text section, 

Mr, Yates. All right, that might be helpful, iSomething to the 
effect that this principle or this concept has been rccogni/od by the 
Congress by })assage of the Snyder Act, 

Mr, Alexandeu. And under recent acts, Indian Health Service aiul 
so on. 

Rather than reading the six principles, I would just inquire as to 
whether there are any sj)ecific i)roblems that memoers of tiie Coin- 
mission have with any oi the six principles? 

(Chairman Aboukezk, I am not so innch interested in the stih- 
stantive content of these statements as I am in how you are jireseriting 
them now. Do you inteiul to change the way these rec^onuneih hit ions 
are going to be made, or is this the way they will stand in final dnift? 

Xlr, Alexaxder. There may well be liglu editing and there will be 
consistency throughout the report in how the recommendations are 
])hrased, 

Chainnan Abourezk, Well, the point of what I am saving is this. 
That I think this re])ort, from the point of view people who are 
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writinj: it, oUL^ht to ho viowod us a dociimont that will he picked up 
by tho 5*}5 Ntomhors of (,^on<rross und their staffs. Vou have to make 
the basic assumption that those people have no hackjjround in Indian 
affairs whatsoever and that it will have to be an extremely readable 
document. One whose concepts are easy to jrrasp without a ^reat 
deal of backfjround reading. Therefore, it is ^o'uv^ to take a lot of 
time and a lot of work to write in that manner. 

It is very easy for someone who is technically proficient in the 
subject matter as you are. It is very easy to write a great exposition 
of what you know, but what is more difficult is to write an exposition 
of what other people don't know so that they can understand it. 

Now it seems to me in looking at this that a Congressman could 
not pick up this report accon'ing to the way these statements are 
written and take it up to the legislative counsel and say draft nie a 
bill that is consistent with this recommendation. That is what is 
really needed. That is the point I am trying to get at. 

I would like your comments and those of the other commissioners. 

Mr. Vates. I agree with that. I thought that perhaps the staff 
ought to have prepared a draft bill to implement the recommendations 
of the Commission. But it is an onerous burden. 

In the absence of that I ^ertairdy would concur with the position 
you just stated. 

Chairman Ahouhezk. It is not really a recommendation to say 
that in principle No. 1 the U.S. trust responsibility to American 
Indian^ is an established legal obligation which requires the Federal 
Government to protect and enhance Indian resources and tribal 
self-government. That is a finding of fact, it is not a recommendation. 
That is the basis of the recommendation. 

Mr. Vates. Well, that could be in a premise to the legislation 
couldn't it? In the whereas section, perhaps, or the preamble? 

Mr. Alexander. I think as a concept that is i^erhaps missing in 
the way that it is phrased. I think we can clean it up and do what 
you want. 

We are asking that the execnitive branch, the administrator of the 
trust, to have guidance from Congress spelling out what its legal 
obhgations are. This gets back to the point we had earlier about the 
Justice Department taking the position that the tru^* runs to lands. 

Chairman Aboukezk. Let's go through that then. On principle 
Xo. 1, what is it that you want to achieve? 

Mr. Ai.kxandeu. Do you want to stale it? 

Mr. Hall. Well, these would bo— — 

(*hairnian Ahouhezk. Let's stuy with principle No. 1 liore. What 
is it you want to a(*hiove with that principle? 

Mr, Hall. That would be an ofliciid recognition l)v Congress that 
this is fact. This is what Congress wimts to reco;xni/o us a policy with 
respect to how the trust is carried out. 

Chairman Ahouhezk. All v\\x\\t. In your mind: How shouUl Con^wss 
nw'oirnize that polic-y? 

Nir. Alk.xander. By leirislation that directs the Federal Govern- 
ment, the administrator of the trust, that the Conj^ress is statin;^^ that 
the trust ohlipition nnis to lands, the i)rote<»tion of tribal self- 
srovernnient and the n^st of that principle. That it is not iho narrow 
view that they hav(» administrativoly dc^UTmined. 
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Chairman Abourezk. All right. What is wrong with you writing 
in the recommendation that it is recommended that the Congress 
direct the administration such and such? 

Mr. Alexander. That is what 1 was suggesting. 

Chairman Abourezk. In other words, we are going to need to know, 
according to the way you write it, exactly what must be done. People 



the machinations. You should go through the machinations and oring 
it out. It is just a verv straightforward package, 
Any comment on that? 

Commissioner Borbridge. Mr. Chairman, as I understand it, we 
are not suggesting that these premises which are important to, any 
success we may have in persuading the Congress should be deleted 
but rather one step farther should be taken in giving these principles 
and what specific actions the ^taff recommends. 

Chairman Abourezk. Absolutely. 

Mr. Yates. May I make a suggestion, Mr. Chairman, respecting 
language in principle No. 1? I am a httle troubled by the use of the 
word '^necessary.*' That is going to be open to a great deal of question. 
\Vhat is necessary? I suggest that instead of that you say this includes 
the duty to provide services for such protection and enhancement. 

Mr. Alexander. All right. I think that is better. 

Mr. Yates. May we go to principle No* 2 for a suggestion? 

Chaiiman Abourezk. Please do so, 

Mr. Yates. I don't like the phrase "wherever he or she may be." 
Was your intention to refer to their location whether on or -off 
reservation? 

Mr. Alexander. Yes. 

Mr. Yates. Why not say that then, "whether on or off reservation"? 
Chairman Abourezk. That is a good pomt. 

Mr. Yates. I am troubled by principle No. 3 in a sense. Why 
doesn't the BIA Director qualify under that? I wouldn't want the 
BIA Director to aualify under that. My own feeling right now is that 
there should not be a BIA within the Department of the Interior. I 
don't know whether or not you are proposing to take a position on 
that or not, but it would seem to me that where you say '^there 
should be in the executive branch one prime agent charged with the 
principal responsibility to faithfully administer the trust", isn't that 
the BIA man? 

Mr. Alexander. It k currently but that contemplates that there 
can be a number of alternatives as to where that trust obligation be 
primarily administered. All that is saying is that there be a prime 
agency but it is not locked into the existing structure. 

Mr. Yates. Well, shouldn't you sav that you don't want somebody 
who is like the BIA Director now within a department that has a con- 
flict of interest, something along that line? 

Mr. Hall. What would be said there, I think, Congressman Yates, 
is that hinguage would have to confonm with the rest of the report. Now 
if the Commission adopts tl ? concept of an independent agency or 
trust council or whatever ami BIA is taken out of the Department 
then that language would be changed to reflect directly that recom- 
mendation. In other words, it wouldn't bo left general. 
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1 (lon*t conceive of this being left {jenenil lanjiuase like this; it would 
be changed to say one prime agent which woidd be, or which shall be 
or which is the Department of or however the rest comes out. 

Mr. Yates. I see. Well, I was poinir to suggest language whi(»h was 
such: Unlike the present relationship where the agent ostensibly 
representing the Indian people is in a department that fmds itself in a 
conflict of interest situation/' Perhaps the word ''indei)endeut/* 
should be in there somewhere. 

Mr. Hall. That is a pood one. 

Mr. Yates. Indepenuent and free to act. 

Mr. Hall. Right. 

(.Commissioner Whitecuow, Mr, Chairman, did we not actually 
state this in our previous meeting in regard to sei^kiug a s^^parato 
Department of Indian Affairs? Why don*t we just state that in this 
principle No. 3? 

Mr. Hall. That is fine. I think that is a form more than anything, 
in other words, to be plu^jged in there would he the pre(*isc tennuiology 
that we selected. If it is Department of Indian Affairs, then it would be 
changed indeed to Department of hu an Affairs. 

Mr. Alexa.ndeu. Yes; but the report is one report, but then* are 
also parts of it that are separible, in that Congress may well wish to 
act on trust principles at a point in time when it is not yet willing to 
establish a particular agency. The concept of a prime agent that is 
independent is important by itself reganlless of what mechanij-nl ar- 
rangement is recommended* in another area of the report. It has to 
have separability — the report — as well as consistency. 

Mr. Yates. Jake, I think that is a valid point, <lon't you? 

Commissioner Whitecrow, I am sorry, sir? 

Mr. Yates. I say I think that is a valul point until such time that a 
department is approved by the Congress. For that interim perioil you 
ought to at least have an independent agency outside* of the pn^seut 
system. 

* (Commissioner Whitecrow. Right. 

Mr. Hall. Principle No. 4 1 wovdd i)oint out, I believe evc^rvone 
has a change in that. The current No. 4 that you have there should be 
deleted. It is a sci^arate i)age that \\as i)assed out that is now Aw, 41). 

Does everyone have that? If not, I will get a few extra coj)ies. 

Mr. WiLKi.NsoN. If the (^'ommission ])lease, you will recall that at 
the last session we had an extended discussiou about the so-called 
consent provision that was in the eai'lier reconiincMulatiou, In other 
words, the recommendation that existed hist time wa> to tin* effect 
that Congress could not abrogate treaty or other trust rights without 
the consent of tlie tribe. 1 believf^ several of the congre^-^ioual nicnd)ers 
went on record, and perhaps the Indian (.Commissioners also, lu'lieving 
that would luunstring Congress or Senator Aboure/k with parsing 
an act which might very well have to be broken lat'M*. 

This procedure hero is intended to ])rovi(le strong protection for 
these important rights and yet to (d)viatc . .e problem that came up 
hist time — 4a and 4b work together. 

First, if treaty or other trust rights are to be abrogated, Congi'ess 
would seek to obtain the consent of the tribe first. If ti^e consent i^ not 
obtained, Congress would not act unless there were extraordinary 
circumstances or that ctmipelling national interest re tjuircs otlM-rwise. 
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In other words, it is an open consultation with the tribe with a heavy- 
bias toward consent but not a requirement of consent. Then under 
priiu^iple 4b Congress could act expressly to take away those rights as 
so many recent cases have indicated. 

It is felt that thiis express action requirement which again is reflected 
in a Heries of Supreme Court cases, but in my judgment at least has 
not been truly definitively established — is a fundamentally important 

t)rovision. It would put any abrogation of important Indian rights in 
egislation, would provide notice to Congress — to Indians that specific 
trust rights were to be abrogated or broken, would provide notice to 
the tribes and would provide full and open hearings. 

I think many of you know the tragic stoi'y of the Seneca Nation 
situation where the Anny Corps of Engineers flooded some 80 percent 
of the Seneca land without express direction from Congress. There is a 
serious problem, a legitimately serious and widespread problem of 
administrative agencies acting on their own without direction from 
this body. This kuid of provision would require, would provide that a 
dam could be built on Indian land and land could be flooded. It would 
permit a highway to be built on Indian land but before doing so Cong- 
ress would seek to obtain the consent of the tribe. 

If the tribe were not willing to consent, Congress would take action 
elsewhere. Perhaps off the reservation. Unless there were extraordinary 
. cirrumstances. If there were no alternatives and if it were a serious 
nation ul need, then the project could go ahead anyway. 

Then when the bill was introduced there would be specific reference 
in the legislation so that the affected tribe would know of it. 

Again this is my personal judgment, and I think that of the staff, 
and this was reflected consistently through hearings in the field. 

We soe this as a truly fundamental working 

Mr. Yates. Do you know of any other instance where the Con{::ross 
is required to obtain consent before enactment of legislation you 
havi^ in 4a? 

Mr. Wilkinson. I know of no other instance. I also know of no 
relutionshif) that Congress has with any other group like the trust 
rolation^hip. 

Mr. y.vrius. The Congress really doesn't have that trust relation- 
shi|), it is the Federal Government, really, rather than the Congrobs. 

M\\ Wilkinson. Well, yes; but Congress is the only body with 
authority to pass lep;islation affecting the trust relationship. Since 
tlmi is literally unique it may be appropriate for a consent provision 
to bp used here. Now the expressed abrogation point Las been followed 
olsowhcre. There are other examplos of expressed abrogation. But 
under consent I personally do not know of another area where consent 
is nvpiired. 

Mr. Vates. I Wonder whether this is an unconstitutional provision. 
By re(puring Congi*ess to require a consent before it gets legislation 

Mr. Wilkinson. Xo; because of the escape clause Congress could 
leg.'>lnte. 

Mr. Yates, I must say that is the most extraordinary esoaj)e 
clau-o I have ever seen. Vou have gf)t (^\traor(linary circumstances 
with rompelliiig national interest . 

ChaiiTOan Abourezk. Sid ' don't think that Congress can prevent 
itself from legislating. I thii ,/hat this really amounts to is a state- 
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raent of policy on the part of Congress that before any legishition 
is passed the consent of tho people allVcted should be achieved under 
certain conditions. 

The Congress, as you well know, could override this particular 
statement of policy any time they wanted to. So it i?^ not 
imeonstitutional. 

Mr. Meeds. Chariic, docs this replace that section dealing with 
abrogation of treaties? The first report indicated that treaties couhl 
not and would not be abrogated without the consent? 

Mr. WiLKiNSON\ That is correct, Congressman. 

Mr. Meeds. Which was an absolute hifringement on the sovereignty 
of the United State.s, was it not? 

Mr. Wilkinson. It is wonderful to have you back. I really mean 
that. 

Mr. Yates. What did you say? 

Mr. Meeds. I am sorry. I may be asking for trouble. 

Mr. Wilkinson. It absolutely does replace that. It was our in- 
terpretation of the Commission's intent that you wanted tliat replaced 
and this 4a and 4b replaces that. 

Mr. Meeds. Wouldn't it be better to just state that it shall be the 
policy of the Federal Government to seek the counsel, advice, and 
consent of Indians with regard to any changes in treaties rather than 
suggesting that they fbst obtain the consent of the tribe and suggest- 
ing further that there muet be extraordinary circumstances? If you 
laid it out as a national policy that we don't want to go aroimd abrogat- 
ing treaties then I think everyone would agi'ee with that. 

Mr. Yates. Will you yield, Lloyd? 

Mr. Meeds. Yes. 

Mr. Yates. It seems to me that the concept is wrong. I think that 
we ought to follow the procedure, that I think is established, that 
would require that the agency which is acting under the legislation 
passed by Congress take steps to see whether or not there is going 
to be an abrogation of trust responsibility. If there is, then that agemy 
should then attempt to obtain the consent of the api)roj)riate Indian 
tribe rather than having the Congress do it. 

There is an executive agency that is going to be required to do it, 
because Congress just does not do something like that. The agencies 
are the ones that are directed to cany this out, and the agency should 
report back with a statement as to whether or not a compelling na- 
tional interest was required. 

Mr. Wilkinson. I would, Mr. Congressman, urge some sort of 
oversight. I have been in too mniiy negotiations with the Anny Corps 
of Engineers to ^yon(le^ whether that (u^nsc^nt provision is 'loing to 
have any weight, if there isn't some sort of n*|)orling mechanism back 
to (.'ongi*ess. 

Chairman Ahoxtkezk. I have a perfect soluticn. What would ho 
wrone: with a provision calling for a trust status inipa(*t statement, 
similar to an environmental inipac^t statement, that if an agency is 
going to afl'ec^t or deal with an Indian tribe in any way, then they 
should look into whether or not tlie trust status will be a(V(»fted by 
tlwir actions and provide that kind of a report to Congress and to tho 
tribe and to the public? IIow does that sound? 

Mr. Yates. It is all right with nae. 
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Mr. Mkkds. I slill havo i)rol)loms with this, 1 think you may roi^ull 
our discussion of iho hist session whe*rp wp were (hsrussinf? thV rijrht 
f)f rondomnation. Would vou agroo that sot^tion 4h, in oHoot, cstab- 
lishps that therp <um only "be condemnation of Indian land by pxprpss 
c'ongrpssioiuU act? 

Mr. Wilkinson. Absolutoly, but it dofinitoly dopK porniit it. I 
M'ould sav that thprp havp bppn many instances in which Confrross 
has actPil exprpssly in ropcards to Indian lands. 

Mr. Mkei)8. I undprstaml that. In that rpsj)pct, howevor, Indian 
lands aro diHorpnt than minp, difrprcnt than Spiiator Abourozk's, and 
dillVront than yours. 

Mr. Wilkinson. Yps. 

Mr. NlEEDS. Now thp prcspnt ackmwlpdfrpd law is that with rppird 
to 4a Conjjrpss has plpnary authority ovpr Indian matters, if wp a(h)|)t 
this, arp wo tho law as it is todaj^ as it is acknowlcdgpd oven b^' tho 
courts? 

Mr. Wilkinson. In 4a? 

Mr. Mkkds. Rifjht. 

Mr. Wilkinson. I agree with that. 

Mr. Meeds. It is an e.xtension of the prpsont concppt. 

Are WP voting on whether we accpi)t this? 

Chairman Ahourezk. I think it is ])roppr to vote on whether we 
acce|)t these i)rinciples or whether we want them changed. 

Mr. Yates. I don't think we have reached that point yet. We are 
in the process of discussion on it. As I understand, we are changing 
Words. 

Chairman Abourezk. But at some point today I think we ought to 
imhcate to them whether, with a vote or just general consensus that 
they should just go ahead. 

Mr. Yates. Merely as a grammatical question: Is the ])hrase '*in- 
fringeil ui)()n'' better than "anyway infringe any treaty rights or non- 
ta»aty riglits'*? Why is the word **upon" necessary? 

Mr. Hall. To be honest \vith j^ou, I think grammatically ''upon" 
is probably retjuired but I will check with the dictionary and see. If 
not, then \ve will cut it. 

Mr. Yaies. I (h)n't think it is re<iuired. 

.Mr. Hall. It isn't? 

Mr. ^'aiks. Infringed is a brcKch isn't it? 

Mr. Wilkinson. I simply (hni't kiu)\\'. I thought the *'upon" wjis 
recjuired. 

Nlr. Vates. Will somebody call tlie JJbrai';^^ of Congress? 

Chairman Amouukzk. I think Sid "^'ates is right. 

.Mr. Wilkinson, I wanted tosa}', Senator, iny initial reaction — iny 
colleagUJN may have diflVr(»nt n^artions — is that your idra (/f a tru>t 
responsihility inii)aft stati fne!\t s(»enis to me lo havo s(>nie merit to it. 
It would be one way of a|)proacliing 4a {hlFerently. 

I w aid certairdv urge that tlu^re be oversight*by CongrcN^. us you 
siiggcsted, that il be sul)niitt(»d to ( ongress luid go into ellVrt un'los 
within 60 days ( 'ongnNs disaj)f)roves stat(Mn(»nt, 

Chairman Ahoi:ki-:zk. 1 think that is a good way to go. 

Mr. IIall. The thrust of 4a and b both, should be that if th'^re is 
any infringement at all Congress is the one taking the action to make 
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that infrmpement. An executive agency should not have the discretion 
to do so with the thrust of these two. 

Mr. Yatbs. There is one question that I would like to ask at this 
point. What happens if Confess passes legislation authorizing con- 
struction of a dam that would mcluae Indian land? Would that provide 
congressional consent under this? 

Mr. Wilkinson. There is a circuit court case, that came down 2 
months ago, that answers that. It struck down Army Corps of Engi- 
neers action because thei^e was not specific congressional direction. In 
other words, they weio operating under their general authority to 
build dams in the Missouri River Basin^ and the court found that was 
not specific enough. 

In my opinion 4b is probably the law now, and this would simply 
be a congiessional recognition of it. But if, for example, an act were 
passed permitting the . construction of a dam in a certain area, the 
agency could not go ahead unless there was specific mention of Indian 
lands to show that Congress, in fact, intended that trust land to be 
taken. 

Mr. Y.\rEs. I have some trouble with the second sentence in 4a. I 
think it is a case of overkill. I just wondered whether your point isn't 
covered by the language that says "such rights shall not be abrogated 
or infringed except where the national interest is hivolved.** There has 
to be a finding of national interest, and whether compelling or not. 
Who is going to decide whether it is compelling? 

Chairman Abourezk. I really think this idea of some sort of an 
impaot statement would take care of all of this. Once that is provided 
for, under a procedure that we can outline, it is going to enter the 
political ))rocess anyway. 

It is brought to the attention of Congress and committees. Some- 
body is going to raise a question about it, the Indians will testify, and 
the Corps of Engineers will testify. Everybody is going to come in 
and express their interest to Congress and we are either going to ap- 
prove it or disapprove it anyhow. I think Sid is right about leaving 
out that national interest. It is sort of com{)licated, tne same objective 
will he stTved by some sort of a statement by the administration. If 
the ('or[)s of Engineers were to j)lan a dam somewhere that did take 
trust land, and if they even lied about it and came back and said their 
statement does not affect Indian trust rights, that statement can be 
easily r-huUenged. Vou ran also provide that a statement must be 
given to the tribe for their comment. 

Mr. Vates. The problem with that is i^e fact that Congros.^ wonU 
know about it if the same i)roredure were iillov -hI as with KPA. B(*- 
cause we just won't know whether they have coinplied with it unless 
it is Hied with the clerk or witii an appropriat(» committee of the 
Congress. 

W'v rouUl put that kind of language in th<*re to sr^e wlio the op- 
ponents are. 

Chairman Ahourezk. That is right. That is all part of the proe(»- 
dure. I think the general idea is there thouj^h.^ 

Mr. Vates I like the idea. I think that is a simple and effective way 
of (loiniT it. What does the staff think about it? 

Mr. Hall. Let me see if I understand now. The iitipaet statiMuent 
would be j>rej)ared by an executive agency but the final derision with 
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resi)ect to whether that project went forward or not would still rost 
with Congiess. Is that correct? 

Chairman Abourezk. That is right. You could do it through a 
congi*essional veto provision. Let's say that the proposed project is a 
dam by the corps. They would not be able to proceed unless within 
HO to 45 days, whatever, a majority of one House of Congiess or both 
Hoiises, whatever, vetoes that. \\e have a lot of congressional veto 
provisions in legislation now that works very well. Taking the c^on- 
trols off gasoline prices is something we are considering rig^nt now. 

Mr. Yates. Our friend, however, is going to tell you that he would 
rather have congi-essional approval rather than concessional veto. 

Mr. Alexakder. I woulu rather have t •irmativc congressional 
action, where it has to face testimony and other alternatives in such 
a serious issue as diminishment of Indian trust lands by adminis- 
trative agencies who have all the facts and figures and l)ureaucrats 
to make an overwhelming presentation that I really think the veto 
sense is not a strong enough protection. 

Chairman Abourezk. Ihen does anybody on the Commission agree 
with that concept, or does anvbodv disagree with it? 

Meedh. 1 disagi-ee with it. 1 think that if you are going to do 
that you might as well just leave it the way it is, because it consti- 
tutes^ at that juncture, a requirement of affirmative action by the 
Congress and it is the same as requiring the affirmative action to bo 
hiitiated by the Congress. 

Chairman Abourezk. But at least you don't have an impact state- 
ment now where j^ou would under a new i)rovision. 1 think it would 
be pretty good to have an impact statement. 

Mr. Meeds. I have no objection with the im])act statement. In 
fact, I think that is not a bad idea. But clearl}-, what you are doing 
by saying tins is that you would prefer to have Congress initiate the 
action. At let\.st what I thought Mr. Yates was saying is that an afxeacy 
ought to be able to go ahead with this once they have shown the impact 
and Congress has not disagreed with it. 

As legislators, we all know there are a lot of differences in those two 
ways and we know there is a lot of difference, too. 

Chairman Abourezk. Well, 1 think that is what they were saying. 
That it exercises more caution to have an affirmative statement and 
1 think caution is required in this case. 

Mr. Yates. Ordinarily, under the rules of the House, you don't 
consider legislation unle.ss you have a report from the admmihtnitivo 
agency-. The committee affected ordinarily will send out the pn)[)osed 
legislation and ask for a report and an opinion of the agency. 

Is there any way of using that kind of a procedure to require the 
opinion of the Indian tribe affected before the legislation is con- 
sidered — so that could be considered in the report at such time as 
Congress considers the legislation? In that wav yon will have a simple 
way of establishing a procedure for letting the Congress know what 
the oi)inion of the tribe concerned is, and knowing that the Congress 
can tnen consider the legislation and decide whether or not it want> to 
pa.ss it. 

Chairman Abouukzk. Sid, may I relate how I perceive this thing? 
The general authorization bill is passed giving the Corps of EnginecM-s 
the authority to build dams along the Missouri Kiver. They choo>c as 
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a site for ono of i'wW dinns a resorvoir location llml would oondninn 
liidiaii trust land, Tudor this propo.-al, ouvo thoy soo ou tli(» map tliat 
takos in Indian tru-.t land, th(\v would bo n^cpiinui to ])roj)an» a trust 
status imi)act statomout and provide it to ihe coinTuitloe ni ( 'onirrc^^s, 
whichev(»r one is (U^si^jnatod, and to the [v\hv itsrlf, statin;.: wln^lher 
or not this would havo an adverse impact upon the trust status of tlu^ 
Ked(*ral (tovcrtuncJii. I thiid< what tlH\v ai'e su.s iufj is the* hurchMi of 
proof then oufxlit to h(» on ih(» njjfency lo >h()w thai then* Is an (.ver- 
wliehninir inttu'Cst in al)rogatin^ thai treaty or that trust status. 
Th(n*efore. th(»y would hav(» to coiu(* Inu'h th(»n with an impact slate- 
inent on the proi)o<e(| bill sayiii}: that this land oujrht to be taken in 
Npite of the fact that it does abropite the treaty rijzht or noiitreaty 
right that the Iiulians have. The burden of proof is then on the agency. 
Tliey would have to bring the bill through Congivss and at that time 
there wouhl be time to hear testimony from botli sides. 

Mr» Yatks, Except that before the Congress authorixos the Corj)s of 
Kngineers to construct a series of dams on the Missouri River it wouhl 
recjuiro the corps to ^ive it in detail where tho dams are to be con- 
structed to the committee. At that point the committee would ask for 
the cor{)s recommendations, and then there cught tc be a corps report, 
and also an indication to the committee as to whether or not any 
Indian land is affected. 

Chairman Aboukezk. I don't think the committee would know until 
the corps starts drawing its maps, 

Mr. Yatks. As to whether 

Chairman Abouhezk, As to whether it takes in Indian lands or not, 

Mr, Yates, You mean that Congress approved the construction of 
the dam without knowing where it is? 

Chairman Abourezk, Certainly, 

Mr, Yates, It never comes back to the CongressV 

Chairman Abourezk. Not in the authorization process. 

Mr, Yates, It does in the appropriation process. 

Chairman Abouuezk. Yes, it would have lo in the appropriations, 
Bv the time they are ready for money you are ready for knowing 
where it is and so on. 

But there is another point involved there. Now iust assume that 
there is nobody in the Public Works Committee wlio cares whether 
they take in the Indian trust lands. The Indian groups would know 
they have access to those committees aiul then could come in and 
ccmnlain about it» I am not sure that the l^iblic Works Committee 
would be all that interested one way or the oilier. 

Mr. Yates. If any Indian land is affected, couUhi't the coiumittec 
be reqiured to in(iuire of the CJorps of lOTigineers whether it was 
possible that the Indian land would be aflVcted? 

(Chairman AnofUKZK. Well, you do that tlu'ough the rc(iuirenient 
fur an impact statement. 

Mr. ^'atks. But then it doesn^t come back to the ct)innru l(»o, does it? 

(Muiirnian Amoi'hkzk. \V(»1I, it could he ixWon to Pul)nc Works, but 
it also shoidd l)(i j^iven to tli(» Indiiin AflMiis ( \)nnnitt(»(\ 

Mr. Wn,Ki\s()\. It woultl >(hmu to ino lluit the way this could pro- 
ce(Ml, if i iuul(Mstand your itlc;i>, wcmld hc» to \\nvo iho iionovi\\ Autlior- 
i/catii)n Art, that would not \)o >uflicl(^nt luito ilself to build a duui on 
Indian tru-l propeHy. 
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When the corps sou^rht to build a dam on Indian property ic would 
submit a bill to the Indian Atlairs Committee which would expressly 
•provide that Indian land was to be taken. At the hearings the impact 
statement would bo provided to the committee and then Congress 
could act on that exprcvss niece of legislation. 

Mr. Yatks. But should it go to the Public Works Committee as 
well? 

(Chairman Ahouuezk. That is line. 

Mr. Yatks. 1 should think that procedure would be preferable, so 
that Congress woukl know before it apj)roves. Well, what you do is 
give the corps conditional approval, lou require the corps to have 
0' nditional approval which would bo final for all land other than 
Indian land. It is a conditional approval only for dams that affect 
Indian lands. In which case they will have to come back to the com- 
mittee if Indian land is involved for their consent. 

Chairman Aboukezk. Well, for a hearing. 

Mr. Yates. Yes. 

Chaiman Abourezk. And for approval of special taking of the land. 

Mr. Yates. Yes; I think so. That is whv I wonder whether you need 
all this language in here, whether we ought not to put in a procedure. 

Mr. Wilkinson. I think that would definitely be preferable, and 
we would, I guess, seek to redraft alone those lines. 

Mr. Yates. Let's redraft it then. 

Mr. Alexander. Leaving in Federal Government obligation to 
negotiate with the tribe before cominc: to Congress for abrogation. 
The corps should have an obligation to try to sit down and negotiate 
and have the tribe present alternatives to it and so on. 

Mr. Yates. I would say that the corps should find out whether the 
Indian people involved are going to consent to it. If they consent to 
it, that IS the end of it. If they do not consent to it, the corps is under 
an obligation then to report back to the appropriate congressional 
committees that the dam should be constructed out that the Indian 
people affected do not favor such construction. 

Chairman Abouhezk. Well, I think that if the Indian tribe agrees 
to it, that could be stated and the legislation would go through 
with everybody's approval. 

Mr. Yates. That is right. That would be automatic. And the 
only time it would be conditional is when the tribe did not approve. 

Mr. Wilkinson. I just wanted to say, and I have done some 
research in this area, in my judgment that would be a truly historic 
piece of le^slation that is workable and is, 1 think, a major area of 
work in this Commission. 

Mr. Yates. We are glad to have that. 

All right. What is ne.xt? Are wo passing over No. 4? 

Chairman Abourezk. Did we pretty much agree on the fiist 
three principles then? Docs anybocly else want to comment on those? 

Mr. Tayloh. Mr. Chairman, I would like to make an additional 
comment. In our prior discussion in November this discussio.i was 
couplod with a concept of condemnation of land in an acre for acre — ■ 
or in lieu of land, manner of rocompensn to the tribes for their loss. 
(^onCTcssnian Meeds, 1 know, had quite a bit of dialog on that. I 
think that the concept^ should be coupled at this point. What is at 
stake here is this continuuig dimiiiishment of the tribal land base. 
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I used a fipire in the last meeting that over the Iftst 40 j'oars duriiif^ 
a policy of land acquisition for tribes 1,800,000 acres have been lost 
as a result of condemnation. You look up and down the Missouri 
River Valley which we have been talking about and it seems in- 
credible the way these dams are always at the south end of an Indian 
reservation. There has got to be some temaination of this land lost. 

Now I agree with Charlie. 1 think what has been prof)osed here is a 
great step forward. But 1 believe it is not a sufficiently Ion*: step. 
I believe that the condemnation concej)t should also be worked in. 

Chairman Abourezk. All right. What is wrong with a bit of 
language saying that wherever possible, in dotermiiiing this whole 
sit\iation, that Congress should make every effort to compensate in 
kind for land condemned rather than in money payments. 

Mr. Meeds. It is my understanding that we weregoing to lo that? 

Chairman Abourezk. Yes; it got lost in the shufue. 

Mr. Taylor. We had some agreement but, because of ihis i-f^work 
here, I was afraid that agreement had been lost. 

Mr. Meeds. Is this something to be effected, that when condem- 
nation of land is required as set out in this procedure that you establish 
that tlie Federal Government will make every effort to compensate 
in kind to provide land similarly located wherever i)0ssible anu so ot\? 

Mr. Vates. We have been talking about condemnation of land; we 
are talking about all rights, so that is only to refer to the lun(l in vour 
draft. 

Mr. Hall. That is correct, but I think it coidd easilj' be put in 
there with respect to where the trust lands are being taken. 

Mr. Yates. In principle No. 1 you refer to the U.S, trust reM)onsi- 
biHty and in ])rinci{)le No. 5 you talk about the trust responsil)ility. 
Which do you prefer, the United States or the Federal Government? 
They should be the same, shouldn't they? 

Air. Hall. Yes; it is an oversight— *he United States. 

Mr. Yates. Whicli do you like better, and why shouldn't No. 5 ho 
combined with No. 1? 

Mr. Hall. Well, it could be, the only difference is they |UM'haps 
should b^ closer together but Xo. 1 is some rliaracteri/ation of what 
the responsibilit}' is and Xo. 5 is a cluiracteri/ation of how that re- 
sponsibility is to he carried out, and at what applicable ag(»ticy. 

Mr. ^'ates. Isn't the first principle you want to establish i<; what 
the responsibility must be? T'ae highest care, rather than i)Utting it at 
No. 5. It should be up there at the top. This is to say this is the high- 
est resj)onsi})iIity, and I think you should (*onil)ine them both. 

Mr. Hall. OK. I iv^voo, 

Mr. Mkeds. Mr. Chairman, may 1 a^k a (piestion ahou! principle 
Xo, 1? The trust rvsnonsihility extends t</ hulians, and to irilx*^. and 
so on. It recpiires the Federal CJovernment to protect and (Mduince 
Indian resources. ] don't have any disa^reenieni with tluit, an<l tribal 
self-fTovernment. 

Under what case law or und(»r what law, other than perhap-' the 
Indian Reorf:ani/ati()n Act, is there a re(juireinent to enhance* nihal 
seif-jrovc^rnment? 

Mr. Wilkinson. Reed Clianioers, in an article^ concluded that 
there probably is now a subject duty. We re(U)nnnend clarifyir,;^: that 
because we believe that trust law in soin(^ areas is unclear. 
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Now, we believe that it should not become an overly specific kind of 
statute, but this is clarifying the existence or nonexistence of that 
principle. 

Mr. Mbbds. Reed Chambers believes it exists, but why does he 
believe it exists? What it premised on? 

Mr. Parker. Congressman Meeds, in a discussion this morning, 
we spent some time focusing on this concept. We had started out recog- 
nizing that there is a variety of opinion as to the nature and mention of 
the trust responsibility. 

Currently, Federal officials, the Justice Department, and Interior 
Department would like to formalize the narrower or restrictive inter- 
pretation which they attemjJt to pursue, which would confine the 
notion of the trust responsibility as a legal obligation, as one which 
applies liability to breach and so on. 

To protection of natural resources^, and as wc pointed out, to the 
consensus of opinion in Indian country is clearly that trust responsi- 
bility is much more an inclusive concept. This proposal is a proposal 
basically to fonnalize the inclusive concept as a congressional pruiciple 
growing out of this Commission as a finding. 

Now, in teiTOs of support for that proposition, I feel the supj)ort 
primarily is a basis for logic. We can make logical arguments whi'rh I 
feel are persuasive, that trust responsibility is a primary responsi- 
bility to insure the survival and preservation of Indiiiu tribes, and 
necessarily includes their governments. 

The area of trust law is an area of Indian law which has not sren 
much development, and I think Charlie will agree with me over ):he 
yeai*s. Primarily, the reason for that is we haven't had a vigorous ad- 
vocate in the Interior and Justice Departments attempting to pi;rsue 
the development of this law, so that we would now be able to sit hack 
and see an impressive list of legal precedents which would have come 
to the same concluiiou. 

But, on the other hand, what legal authority and precedents that do 
exist don't confine the trust responsibility to the natural resources in 
a manner that Justice and Interior Departmeul officials would like to 
see. 

Mr. Meeds. v!'an you tell me of any case law, or a y statute, whid; 
states that there is an obligation by the Fec'eral Governmetit to 
enhance trib^*, self-government? 

Mr. Yates. Will the gentleman yield? I am reading from Roiu 
Chambers' article and it sajys this on page 1219, after outlining the 
two leading cases, and decisions by Judge Marshall's the Cherokee 
Nation v. Georgia and Worcester v. Georgia. 

It says here the Machiavellian guardianship of trust responsibility 
can also be viewed as an expensive protection of the tribe status as 
self-governing entity as well as these i)roperty rights. 

The Federal Government guai^anteeing and recognizing the sort of 
protective status of the tribes, securing to them the i)Ower of managing 
their internal affairs in an autonomous manner except for a cougres- 
sionalnower to regulate traile, moreover tribal autonomy i^j supported 
by a Federal duty to protect the tribe's la ids and resource ba.se. 



Mr. Meeds. That is how Chambers interprets this. There is 
this obligation. 
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Mr, Yates. He says this is what the casos say; yos. 

Mr. Taylor. I haVc a few further comments ou this. First of all, I 
agroe rompletely with what Alan has just said. I aijreo also with 
Reid Chamher's analysis of those two cases. 

But, la addition, 1 know of no easo that lias specifically >aid that 
there is a trust responsibility of the Federal Governinont to protect 
and onhauco tribal frovernmont. But many casps have he<Mi in the 
courts with the sr.pport of the Departinonr of the Interior an^l de- 
partment of Justice i)rote(Mingt jurisdictional aspects, 

I think McClanahan v. Arizona Tax Commission is an exurnpU* for 
the protection side, was to protect an individual Imlian on the Navajo 
R.^servation from the application of State tax laws. That did not 
invoke a natural resource, it involved jurisdiction. 

The Department of Justice supported the tribal position in the 
treaties. Almost every treaty that was ever negotiated, that I know 
of, the tribes placed themselves under the protection of the U.S. 
Government. 

It is a weak sovereign placing itself under the protection of a 
powerful soveieign. The prmciples of mternational law that applied 
in tlie ea^y case decisions — those treaty obligations are to prote ct 
the Government, the people, and the resources and I don't think 
there would be any difficulty at all in building a very fin^ legal brief 
on this. 

But the^e is cose after case where the Departments of the Justice 
and Interior have been heard protecting the jurisdictional aspects of 
the tribes. 

Mr. Meeds. I understand that, I don't view those as the same as 
enhancing tribal self-government, however. 

Mr. Taylor. Well, if it is protection cf self-government, that cer- 
tainly is a very closeparallel to enhancement. 

Mr. Wilkinson. Cfongressman Meeds, I think it is clear we are not 
suggesting that this is ironclad case law. This is not a statement of 
existing law, this is a proposed recommendation for this Commission. 

Mr. Meeds. It may rot be a bad policy, I am not disagreeing with 
that, but to make it an obligation is different than to state it as policy. 

Mr. Wilkinson. Well, it would be an obligation, but to adopt 
principle No. 1, it seems to me the issue is not whether it is existing 
or you would be making law here, or recognizing it. I think very 
likely you may just be recognizing existing law, you are clarifying it, 
and taking our suggestions a step further. 

Mr. Mkkds. I agree with thnt. 

Mr. Yatks. A^rain from Roid Chambei-s, his opinion to tho solicitor 
general: **A prime call of any political trust ceshif) is a substantial 
measure of self-determination and the bcncliciary of the trust, the 
Presiik tU's message" — referring to Nixon's 1970 nK^ssa^^" recognizing 
this for ati essential goal as maximizing Indian self-determin iiion- -*'as 
I perceive such self-deiernunalion is not logically inconsistent with 
enforcement trus;t rosj)onsibility/* 

Indeed, this could be regarded as a meaiis toward achieving the 
self-detennination objective, according to the ])ower to sjieak of the 
giuirantee of self-government, but also j)roteeting tlie huul base over 
which tribal authoiities should be exercised. 

**\Vater to nuike that land^ — hunting and lisliing rights to sustain 
the tribal population, et cetera. 'i'ru(», other aspects of the trust 
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responsibility may limit qtiantiiatively the extent of self-deter- 
mination/' We are talking about sovereignty now. 

But in that sense a tribe may bear a relationship to the United 
States, somewhat similar to that of a mtmieipality to a State govern- 
ment. Fjdch has recognized sovoroign powers, c.xocpt as specifically 
preempted by the legislature. 

In other words the so\'eroignty that an Indian tribe nuiy have 
maybe of a very limited nature, but it is still a kind of a sovereignty. 
It may not bo as murli as a' (;ity, it mav not be as much as a State, 
--ertaiidy it is not as much as the l*>deral Government, but it 
IS a governmental entity which has enjoyed a certoin amount of 
sovereignty. 

I think that our Triend, in his opinion, pointed out a list of the 
kinds of sovereignty that an Indian tribe would enjoy. For ins*unce 
the marital right over its own people, for example, or some taxii g 
rights over its own people. There ib a whole list of them, I don't 
remember the exact location but he's got them listed there. 

To that extent the tribe enjoys what is known as a sovereignty. 
It doesn't begin to compare with something like the Federal Govern- 
ment, probably not as much as a State, perhaps. But it does contain 
sufficient sticks in that bundle of sticks known as sovereignty to have 
tiiat kind of a title. And that is why I think our staff was willing to 
put that first point in. Is that correct? 

Mr. Alexander. Yes. Ju.«t to clarify what Paul said it did: It is 
not that we are saying it is the most definitive statement of the law, 
but what we are recommending is clearlv supportable. As Peter said, 
a very good case can be made tor it and that is important. 

It IS not that we are saying of determining a system, we are saying 
there is some ambiguity, but a clear, good case can be made for the 
principle that we have recommended, and your point is well taken. 

Mr. Yates. What page is that list of soverei^ty on, Charlie? 

Mr. Wi iKiNSON. I tnimc it starts at note 9. Yes, it starts at note 9, 
the sevenii^ page. 

Mr. Meeds. I don't conceive that we are presently discussing 
sovereignty, although perhaps we are. 

Mr. I ATEs. I thougnt the self-determination question of enhanc- 
ing — what was the phrase we weie using — self-government was im- 
plicit in the question of sovereignty. 

Mr. Meeds. It would be some portions of self-government. 

Mr. Yates. That is right, that is why I thought I would bring that 
up. 

Mr. Mkeds. It is my understanding we have abeady discussed 
sovereignty. 

Chairman A -jouhkzk. Yes; unless you want to bring something 
else up. 

Is there any other discussion on any of these principles? 

Mr. Yatks. Why is No. (5 necessary? 

Chairman Abouuiozk. Would tlie staff like to explain that? 

Mr. Yatks. It scpms too obvious — I wonder why it is necc^ssary? 

NIr. Hall. I don't think it is that obvious. It is our fwiitig it is not 
that obvious to an awful lot of ])eoplc in the States and in the executive 
bratich as welK It is merely a realilnnation because k»gal title rests in 
the Fcjlrral (iovernmcnt does not mean that they have coniplotc 
control over that. 
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There is another legal interest in those Imlian lands that is recog- 
nized, and that is the beneficial interest. My feeling is that if this 
concept had been fully understood one of the things that is mentioned 
later on in this chapter with respect to the application in NEPA on 
Indian trust lands perhaps the court might not have come out that 
way. ^ 

It is fully understood that we are not talkinc about public lands. 
Indian lands ai'e not public lands. The legal title only rests with the 
U.S. Government. In that case, however, they treated them as if they 
were public lands, and in some of the water cases as well. 

Chairman Abouubzk. That particulai' principle: How would you 
state that in a recommendation for No. 6? 

Mr, Wilkinson. Senator Abourezk, in response to that, I want to 
mention task force nine's report^ which deals with this issue, and has 
not been mentioned much. 1 thmk it should be the recommendation 
of the staff that the entire task force nine report, which is a revision 
of 25 U.S*C.t be sent to committee for consideration. 

The concept, of course, in the task force nine report — the law 
revision report — is to put it in the statute in a more comprehensible 
manner. The idea would be that this might become 25 U.S.C. L This 
kind of section would be to lay out the most basic Indian law imnciples 
dealing with the trust relationships. 

So 1 think we would see it that way. 

Chairman Aboukezk. That is all I am asking — that you stale 
specifically what it is. 

Is there any other discussion on this? 

Mr* Meeds. I would like^ to address a question to the staff on 
principle 2, trust responsibility as tlu^ough the tribe to the liidian 
mdividual, where he or she may be. 

Now, I think I agree with that, as I understand it. Does it mean 
that if there are members of the tribe who no longer reside on the res- 
ervation, who is no longer a member of a tribe who is functioning in 
the society other than as a member of the tribe* Does the trust 
responsibility still extend to him? 

Mr. Yates. Mr. Chairman, may I ask a clarifying question? When 
does he not become a member of the tribe? Does lie terminate 
absolutely? 

Mr. Meeds. Well, probably, at the time he or she leaves the res- 
ervation. But let's assume that he does, and if you are a Vakima and 
you don't live on the reservation, do certain other things, you are 
not a member of the tribe any longer. 

You know, there are a number of ways tribes usually establish 
the requirements of membership, and let's assume that in moving to 
the city or moving awav from the reservation that the individual 
is no longer a member of that tribe. 

My question now is: Does the trust respouNibility still extend to 
that person? 

Mr. Wilkinson. I thii\k not. Assiiming the person is not a member 
of the tribe. 

Mr. Meeds. That does not? 

Mr. Wilkinson. Does not extend. 

Chairman Ahoukezk. May 1 then make a suggestion? I think that 
is an excellent })oint. I think that ouglit to be changed to read *'the 
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trust responsibility extends through the tribe to the individual 
member of the tribe'' rather than ''the Indian individual, whether on or 
off the reservation.'' We have already changed that but I think that 
clarifies it a great deal — by stating member of the tribe and letting the 
tribes define their members, 

Mr. Wharton. I wanted to clarify one thing. We are making a lot 
of assumptions and one of them was that if an individual leaves the 
reservation they are no longer a member of the tribe. It is not neces- 
sarily true. , ^ 

Nlr. Meeds. No; I am not assuming that. What I am assuniing is 
that the person — and again I think the tribes nave to define their own 
membersnip — if the pei'son has done something either sp .cifically, 
renounced nis tribal membership or done some act which the tribe 
considers under their rules to renounce that membership. I agree 
then with what you say here because I think the trust responsibility 
runs to tribes through treaties and executive agreements and other 
things, to tribes, and only to the individuals through the tribes. 
That is the point I was trying to make. 

C'ommissioner Whitecrow. May I elaborate just a little bit on 
this, Mr. Chairman. I think Congressman Meeds, what you are talk- 
ing about is you are i*eferring to an individual here who may have 
abrogated his citizenship within an Indian tribe, and then departed 
the area. 

As an example moving into an urban area, and then taking atl- 
vantage of the many funds that are curreinly available as a result 
of being an Indian. Ami in actuality by the trust definition here would 
not be eligible for any services provided. 

Now, is this what we are talking about? 

Mr. Mkeds. I am not nutting it on the basis of services, I am 
putting it on the basis of tribal membci-ship. In a ilcfinition of the trust 
responsibility, I ihink il follows through the tribe. It tloesn't flow to 
the individual Indian except through his or hor membership in the 
tribe. 

I tliink a< the present state of the law, ami T am just trying to mak^ 
sure that this is just not anything different than I thought it was, and 
ar» they described it, it is not. 

Commissioner Whitkckow. As I understand our present situation, 
wo do have an awful lot of people who are receiving services ami are 
not necessarily afFiliated with the tribes or are not necessarily tribal 
UK MH hers. 

Mr. Mkeds. T don't know that that is bad. Wbat we are 
talking about here \^ an obligational trust responsibility, again. 

Mr. T.VYLOU. Perhaps we should be saying that the trust responsibil- 
ity runs through the tribe to the individual, but services arc not neces- 
sarily limited. 

Mr. Meeds. That is right. You give a lot of people services where 
tiiere is no trust responsibility. 

Mr. Tavlou. T would ju-.t point out, as sort of support for ihe 
obsfM'vation, is the problem with terminating Indians. Il is a very 
iiUeres'-ng situation where a fellow is an Indian at one time and 
then all of a sudden lie is not an Indian, and then all of a sudden he is 
an Indian. 
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I am sure the policy can't be based on that sort of vacillation. 
So I agree with the basic statement that is here, but services should 
not be limited only to those people. 

Mr. Meeds. Are there father questions or discussion on the findings 
and recommendations of principles 1 through 6? 

Chairman Abourezk. What was your question? 

Mr. Meeds. We are now prepared to proceed, Mr. Chairman. 

Mr. Wharton. I would ask if we resclved No. 6? 

Chairman Abourezk. For my own purposes you did; yes. 

Mr. Wharton. The only change that I would suggest is that we 
change trust lands to trust properties, so it would cover things like 
water and natural resources — prmciple No. 6. 
' Mr. Yates. Yes. 

Chairman Abourezk. What is your next series, then? 

Mr. Yates. You ought to bo uniform about the United States or the 
Federal Government now. 

Mr. Hall. Yes. That with the exception of principle 4 — which is 
going to take some additional drafting with the amendmencs which 
have been made — can we assume that 1 through 3 and 6 and 6 are 
adopted in terms of us proceeding with those? 

Cnairman Abourezk. Well, they are adopted in terms of principles. 
The Commission apparently ascribes to them. I don't know if you 
want to have a fonual vote on that. Do you hink ycu need that? 

All right, they are adopted in terms, but I want to reiterate that I 
would hope your final recommendations don't come out in that form. 
I hope you will be very specific in your directives to the Congress to 
do what your recommendations say" they ought to. 

Mr. Yates. The principles are adopted in principle. 

Chairman Abourezk. in principle, that is right. 

Mr. Meeds. Wc are not voting at this time. 

Mr. Yates. Just adopting the principle. 

Chairman Abourezk. Well, if nobody disagrees. 

Mr. Meeds. Well, Mr. Chairman, I do disagree with 1 and 2, and the 
places I have stated, and with that pai't of 4 which I disagrcB with. 

Chairman Abourezk. Does anybody else disagree? 

Let's just have a voice vote on principle No. 1. All those who agree 
with it say aye. 

[Chorus of ayes.l 

Chairman Abourezk. Opposed? 

Principle No. 2: All those in favor say nyo. 

[Chorus of ayes.] 

Chairman Ahouukzk. Principle Xo. -S: All in favor j^uy aye. 
[('horus of ayes.] 

(^hainnan AnouitK/K. Tlioso opposod? 

Princinlo Xo. 4: Sani(» sign, as modified— ov(Mytlnng is us modificMl. 
Air NlKKos. And is it modified requiring afiirmative action on tlie 
part of the Congress? 

Chairman Ahouukzk. Yes. 
Mn NlKKDs. Very well. 

Chairman Ahol'ukzk All those in favor will say aye. 

(("liorns of ayes.] 

Chairman Ahouukzk. Opposed? 

Princii)le Xo. 5: All these in favor will say aye. 
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(Chorus of ayes.] 

Chairman Abouukzk. Opposed? 

Principle No. 6: All those in favor will say aye» 

(Choius of ayes.] 

Cliairraaii Abouukzk. And those opposed? 

Mr. Yates, Mr. Chairman, thi^ is subject to final language? 

Chairman Abourezk. Oh, yes, absolutely. We reserve the right, 
right up to the last minute, to have final approval. That is under- 
stood through all of this. 

Lloyd, I assume on these that you will want to have minority views 
on each and every one of them. 

Mr. Meeds. Yes. 

Mr. Yates. Mr. Meeds, are you going to offer substitutes for 1 
and 2 on the ones on which you voted no on? Do you want to reserve 
that possibility? 

Mr. Meeds. Possibly, ves, possibly. --^ 

Chairman Abouuezk. That is fine. 

Mr. Yates. When are they going to come in with the final drafts? 
A.tr. Alkxandek. February 3, 4, and 6. 

Mr. Yates. Maybe you want to come in with your recommenda- 
tions at that time, inasmuch as we haven't agreed on final. 

Mr. Wilkinson. Mr. Chairman, just in terms of staff redrafting, 
I wasn't sure on No. 4. Congressman Meeds, your objection, you said 
that the affirmative congressional action— as I understood the redraft 
of the proposal there — would be both an express act plus congressional 
approval. An impact statement there woulcl just be a on » step process? 

Sir. Meeds, As I understand it, the agency or dej)artment which 
proposes to abrogate the treaty or to take lands or whatever, would 
come in with an impact statement, which I think is a good idea. 

But that upon presenting that statement it would be necessary for 
the Congress to enact a specific act in condemning or abrogating or 
whatever. I am saying that what ought to be done is thav it should 
be brought before Congress and if Congress doesn't take action within 
a certain time frame then they should be able to proceed. 

Mr. Yates. At that point Congi*ess would either finally approve 
the legij^lation or kick it out — it is one of two choices there. 

(chairman Abourezk. Lloyd is arguing for a congressional veto pro- 
vision, and we are arguing for affirmative action before. 

Mr. Yates. Before giving the go ahead. 

Chairman Ahoukezk. Lloyd says the Corps of Engineers can go 
ahead unless the Congress vetoes it. We say they can't go ahead un- 
less (^ongross approves. 

The argument, on the part of the staff, is that a greater burden of 
proof should be required, or a greater burden should be placed on 
those who want to abrogate the treaty rights. 

Therefore, it should' require an affirmative action before Congress, 
and that i-^ the argument that swayed me. 

Mr. Yates. There is also the possibility, Mr. Chairman, that in 
respor.t to this, the taking may go ahead if it does not require the taking 
of any portion of the Indian property. 

Chairman Ahourezk. Absolutely. 

Mr, Yates. So this is just limited to the impact on Indian pro[)erty. 
Chairman Abourezk. Yes. 
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It is not only just Indian property, it is anything that would abro- 
gate — I mean you could take Indian property conceivably if it did not 
affect trust status or treaty status. 

Mr. Yates. Like what? What is an example of that? 

Mr. Hall. Fee simple laud. 

Chairman Abourbzk. Tribal owned land or individually Indian owned 
land. There would be no impact statement required on that. 
Mr. Yates. For tribal land? 

Chairman Abourezk. If the tribe owns land and it was fee simple, 
' that could happen. 

Mr. Yateb. I don't understand this. Give me an example of how 
this would work. 

Chairman Abourezk. Well, if the tribe got ahold of some money 
and bought some land and did not put it in trust. 

Mr. Yates. OK, this is just the trust part that we are talking 
about. 

Chairman Abourezk. Right. 

Commissioner Borbk.dge. Mr. Chairman, what would happen 
then if we take a look at some of the consequences under development 
of the Alaska Native Claims Settlement Act landt in which there are 
40 million acres of land and at least during a period of time lasting 
20 years, due to be up in 1991. 

The AJaska Natives would argue that there is an element, perhaps 
not sharply defined, of a tru^^t status. After that time the land would 
. be alienable, although in fact still in the ownei'ship and fee simple of 
an identifiable use by the Alaska Natives. 

Chairman Abourezk. Is it in fee simple at this time? 

Commissioner Borbkidge. It would oe in fee simple. During the 
process of the exercise by the sovereign, its right to extinguish any 
title to certain lands. 

Chairman Abourezk. I don't understand that. 

Commissioner Borbridqe. I am a little concerned about a broad 
statement which may have a very serious impact on 40 million acres of 
Alaska Native held land. This would be land that was not acquired by 
the tribe but rather was an incident to the exercise by the power of the 
right to extinguish aboriginal title. 

Chairman Ai^ourezk, Wlmt I don't understand is: Is the land held 
by A^ska Native corporations in trust or is it in fee simple? 

Commissioner Bokmridge. It is in fee simple. 

Chairman Abourezk. Todav? 

Commissioner Borbridgk. Ves. There would be one difference and 
tluit is l)etween now and 1991. 
Mr. Meeds. That Is correct. 

Cfiairman Abourezk. Il is in a fonn of trust, Isn't it? 
Mr. Alexander. Yes; it is. 

Commissioner BoRimiDOE. This is what we would view it as, as a 
nature of a tnist relationship durinir this period of time. 

Chairman Abourezk. It is not alienable — sure it ^s. 

Mr. Alexander. After 1991 that land becomes fee simple, and 
absolute title held by State chartered corporations whose stock can 
be owned by anyone. 

Chairman Ahourezk. It is not trust and it is not treaty land. So I 
think you are safe until 1991. 
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Commissioiior Bouhuidgk. I wouW ivsorvc vommeiit until after 
1991. 

Chairman Ahourezk. I am not saying the Commission would still 
be in existence in 1991. 

Commissioiior Whitk(^ronv. Mr. Chairman, I would like to point 
this out. As you rorall, Commissioner Borbridfre, I suggested at our 
hist meeting, be sure and check out to determine whether or not you 
have provicled for the contiinmtion of your land ownership in the State 
of Alaska. I pointed out we, in Oklahoma, found out what that was all 
about. 

Commissioner Borbridge. I am all for it. 

Mr. Alexander. The next set of recommendations, which are the 
special problems, are 8 pages. 



Mr. Alexander. I am m the trust chapter. Turn three pages over 
and you will be on the trust chapter. 

Mr. Hall. The four items aiid spec'ial problems are four ratli(»r spe- 
cific ones, that flow out of the previous discussion with rejjaril to trust 
and {)rincipl(»s. First is a recofrnition of the fact that frecjuently In- 
dians have rijrhts which are not enforccil because of lack of sufficient 
representation. 

it is also a recopiition, of (course, of the conflict of interest whicli is 
so well docunuMited, with the Interior and ^Justice Departnuuits. It 
nuikes it a little bit nioi'e easy for the tribe to secure private repre- 
sentation when it is pursuinR trust riglits, than is currently the case. 

(.'hairman AHoruEZK. Is there a recommeiuhition anywhere in the 
missing chapters for trust council authority? 

Mr, IIall. Yes, thei-eis, that is in the Federal administration seciioii. 

(^hairman AiioUKEZK. Isn't this redundant to that? 

Mr. Hall. Not reall}', no. Like, for exami)le, A and B. A wor.hl not 
be redundant at all ren:arilless of what took place in a Federal I'corjra- 
nization of some sort. That merely gives Federal courts the authoi'ity 
to jrrant attorney fees, which is done now in nnuiy, nuniy cases, and 
specific e.\cepti()ns to that {reneral rule is followed by the Fedei'al 
courts. 

(^hairman AnorHK/.K. Yow are leaning: to the discretion of tli(» court , 
Mr. Hall. That is cori'ect. It is nuMvl\ irivin^ tho court anthority 
to srrant it. - 
Chairman Ahoi'rkzk. Yon are rit3:ht. 

Mr. Hall. And li is also soniethin«»: which to some extent is froiiur on 
currently vUh HIA— advancin^r litijration moneys lo tribes und(»r 
<-(M-tain circum-itances. That is intended to loosen that uj) a little bit — 
nuike it a little bit more available. 

Cluiirman Ahol'ukzk. Are you leaviuji: that to the iliNcretion uf the 
Depaitment of the Interior? 

Xlr. Hall. That is correct. C is where the difrcreuc(s co.ru. This 
would chaiifxe also, of (»()ur.se, (l(»[)endent upon what w o did with respect 
to the trust coufu'il authority, or an independt»nt a<ren'/y, or what(n-er. 

It states flat out, it is intended to short circuit those situations in 
which a tribe or an Indian irulividual fnels that his trust rifjht*- are 
being infrinfred upon and ho cannot p*t Interior or Justice to fro alon^ 
with that and can't represent him or will not represent him, and lu» 
doesn't have the I'esources to do so himself. 
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Chairman Aijoi.'hk/k. This is roduudaiit to the trust coimcil au- 
thority. 

Mr! Hall. That is right, if there is trust coun.Qjl authority adopted 
])resumably. This mandatory duty, of some sort or another, wouhl be 
.shifted over to that trust rounnl authority. 1 would say, actually, 
it is like they were talking; about this yesterday, it is quite likely that 
this particufar section doesn't belong in the trust relationship chapter. 
Perhaps it should be moved back into the chapter where wo were talk- 
ing about trust council authority. 

Chairman Abourezk, I think you are righ' 

Mr, Yates, Aren't we in trouble on this section? The Department 
of Justice is in a most anomalous position now, and all because it may 
he representing an Indian group in connection with some property 
right, and yet that claim may be advanced against the Department of 
the Interior or Bureau of Xlines or sorr-e other Government agency 
which is represented by the Department of Justice as well. 

Now, do you propose to say that the Department of Justice shall 
n»i)ro.sent the Indians under any and all circumstances and the Bureau 
of Mines shall find lawyei^ somewhere else, or that Interior .shall find 
lawyers somewJiere else? 

Mr. Hall. No; it is worded that they would rei)resent Indians or 
Indian tribes when there is a reasonable legal basis for doing so. 
However, what vow are referring to is that further on down at B 
and C says that if Justice declines to re{)resent the Indians, and that 
is presunuibly the action they would take when the conflict is so 
strnigent or .so obvious in a situation like this. 

Mr. Yates. The problem is that under the present law the Interior 
Department has to go to the Dei)artmcnt of Justice as its lawyer. 

Mr. Hall. That is correct but further on down you see if Justice 
declines, the way this is worded, the Department of the Interior 
would have the aiithority to do so. Now, obviously the Department of 
the Interior does not have litigation powers. If t^at language were to 
change also, because I have a parenthetical here, as other agency 
with authority to litigate. 

Chainuan AuouHEZK. Why do you want to put in « whole new 
pror-edure when we are going to recomnuMid trust council authority 
without (juestion? And without question it will b(^ passed by Congress. 

It was well on its way a coupK^ of yoars ago and we docidcnl t(- liold 
(ill until we get into mi's Coinniission* study and wait for a better look 
at it, with the Coiuniission. There cloarlv is not nuich opposition to 
it ;it the time so why do you want to : . ; his alternate procedure 'n? 

Mr. Alkxandeu. Quo of the critids:* • of th.e trust (:ou!u:il autl orUy, 
:i> constituted in iho ])rop()>als, is tlutt t!n» ( utin* weught of the Dcparl- 
nu'Ut of Justice, whieh is substantial, just the fjiet that it is tho l)e- 
pMi-tnu^nt of Ju'-liee, h»aving aside the nuiuhers oflawyei's, i\w research 
services available to it are n^ally significant. 

The l)e[iartru(»nt of Justie(» should hv aMiuired, where it can. to 
n'prcsoiit Indian interests. In a Nens<', tlu* way this nunibor (' is 
written 

dutirnian Ahouhe/k. May I break in? Ov.:^ of the parts of the 
trust council bill, as I r(M*all it, as wv workiMl it out in the l:(»arings, 
was that trust council authority would h(» a small group 'vinvscMiting 
oidy conHict cases, and that Justice would rei)res(Mit all otlu r.s. 
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Mr. Alexandkh. This in fact inc()ri)orntos that typo of ])r()co(luro. 

Chairman Ahouue/.k. Jt doojsu't, it shifts it from Justice over to 
sonio othor aponry. 

Mr. Alexande'h. Tho reason that it says ^^Dopartmont of the 
Intmor or othor aponcy authority to litigato'* is that that paragraph 
rontomplates the trust council authority, and in the failure of that 
it should be 

C 'hairnian Abotthezk. It would seem to me thatyou would strike this 
paragraph out of tins section. Put it in with the trust council authority 
section, but modify this part by saying that the trust council will 
represent all cases of contlict of interest within the Government. That 
other cases the Justice Department shall be required to prosecute on 
behalf of the Indians, when there is no conflict they will do it, if they 
are directed to. Do you agree or disagree? 

Mr. Alexander. 1 agree they wdl do it. There is some serious 
problem, as most of us are familiar with, in how the Justice Depart- 
ment has carried out itt: responsibilities. 

('hainnan Abourezk. There is not another law that is going to 
change that. He won't change that with a further vStatutory correction. 

Mr. Yates. lie can't have it both >N'ays. Ho wants the Department 
of Justice and he saj's they don't do a ^ood job. 

Mr. Alexander. There are specific situations where they have not 
done a good job, which is why we do want the attorney's fees in here so 
that the tribes can be protected. 

Mr. Yates. Whv don't you tic it into your first one some way bv ^ 
saying that if the Department of Justice turns it down the court will 
ap'point an attorney and provulo for a special fund somewhere for 
tlie pajTnent of attorney's fees? 

Mr. Alexander. It is not just the issue of the Department of 
Justice, when you get down to it. It is the Department of Justice 
going into a case and not trul^' or totally advocating the Indian 
j)osition, and the Indian tribe feels the necessity to have counsel come 
in and protect its own interest. 

There are at least two current cases where this is gomg on, which are 
well documented. 

Mr. Yates. Why do you want the Department of Justice? 

Mr. Alexander. That is not the situation in all cases. In some 
situations, and many situations, the^ can provide adequate legal 
representation. We are never going to cure tho problems of how indi- 
vi(hials lack in the framework of their responsibilities. We are just 
suggesting an additional out for the Indian tribes because it does eat 
up an enormous amount of resources. 

The Colvilles are in court on the Walton water case with their own 
couns(»l and the Department of Justice is somewhere between them and 
the defemhmts on the case. 

Mr. Yates. What is it you want to say, tlu»n? The Department of 
Justice shall do a good job in repi'csenting the* Indians? 

Mr. Alexandku. And liow do we enfor'(te that? 

Mr, Yates. Yes. Now, you want it both ways. I don't think you 
can do it. 

Mr. Wilkinson. This C, Congressman Yat(»s, is important because 
it j)rovi(les a stundai'd for measuring the discretion of the* .Justice 
D(*partmcnt and permits judicial review. In other words, if the* Justice 
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DopartnuMit turns down ii caso without iviisoiuiblo legnl basi-i, tho 
tribe would bo permitted to obtain judicial review under the Adiuin- 
istrativo Procedure Aet, ami the burden would be on the Justice 
De|)artment. 

This section is not intended to get tue problem of Justice nol bciu^ 
fjood attorneys but turning down cases which they should take. 

Mr. Yates. But vou are back again to the kind of repnseniaiioii 
that Paul doesn't like. If they don't want to hnndle a case, thvy will 
take it and won't give n good representation, and then what (io you do? 

Mr. Wilkinson. The tribe wouUI have to analy/e that sitiuition 
and niako its own decision, 

Mr. Yates. That isn't what this says, it says; **The Justice l)(»part- 
nient has a nuunhitorv duty to represent Indians or Indinn trib »s/' 

Mr. WiLKiN.soN. But the tribe doesn't have to seek the benefit 
from that duty, it could obtain its own counseh 

Mr. Yates. Wliere does it say that? 

Mr, AVii.KiNsoN. In A, **a tribe can always have its own coun>el.** 

Mr. ^*ates. Y(»s, but A only grants nttorii(»y>» fees if they win. 

Mr. Wilkinson. 1 don't think thei*e is any (pu^stion that Indiun 
tribes have authority to hire their own attorneys. 

Mr. Yatks. I don't .see anywhere in \wiv \vh(»r(» the Iiuiians hav(» 
tli(» option of eithei' having Justice or their own Inwyers. Is then* nny- 
whei'e in these three |)aragnii)hs any statenu^nt to that (^fl'ect? 

Mn Tayluu. 1 (h)ii't bc^lieve the* writing in luuv do(»s speciiicidly 
provide that» Mr. Yates, 1 think it .should be added to it. 

In the cnses that Paul alluded to, lhi» two ongoiu)^ cases, at least 
one of tlieni was with the l)(»j)artni(»nt of the IiUerioi*, recpicstinu: the 
Departnient of Justice* to file a suit in the luinu* of the trilx* ()V<*r the 
opposition of the tribe, which specifically r(*(pi<*sa*d that the* suit nut 
be filed. 

In fact, an (examination of the n^coi'd in that cast* will sliow that 
d(»f(»nse counscd was asking Justici* to file* ilu» <sit, so that a court 
would accpiire jurisdiction ovcu* a tribe. 

Mr. Yatl-.. Then you want to revise* If you want to gi\*e tlu» 
tribes the option of hiring their own lawytM\ or of u>ing the Ui^part- 
luent of Justice, you ought to say so. This (lof>.iri say that. 

All this sa\s is that Justice -^liall r<*[)resent th(*ni, oi* tell why they 
refuse* to do so. 

( 'onnnissioner Whitkchow. I would like* to n^k this: If, in the event 
ih(» Interior Do{)artment found that it had a c{)nflict of int(*r(»^t in 
r(»pr(»senting a ti'ibe — say against a Corp of Ki^gincuM's project would 
it not be more b(*neficial here, such as ( \)ngr(»-'>nian Vates sniige<ij*d, 
to allow funds to Ix? uvailable to pa\* for court appointed atiorn(\\'< 
for the tribe in that specific case*. 

l-(»t me elaborate on this a little furth(*r. Say we ha\e an abrogation 
of a treaty, a violation of ivw^i authority and n^sporisibiiity , as in my 
previous statement, in n^gai-d to failure* of a Federal eniphnei* t(» tiil- 
fill ti'ust res{)onsibility in st<)pj)ing th(» cutting of wood on tribal lautl. 

The tribe re(piest(*d tlu* Jiureau of Indian Affaus to (»nf(U*c(* and 
Biu'eau fails to enfoi'ce, the Justice Departnu^nt fails to enfor<'e: What 
n»c()urse does the tribe ha\ e when they lun no funds to pa\ for aitor- 
n(»y fees? 

Mr. Hai.l, The tribe, of ( ourse*, alway.-* ha> llie j)ower to semn* it- 
own attorne\ . 
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('oiamissionor WiiiTKcuow. Jf they have the money to pay for legal 

Mr. ]\\u., A is thoy >ecuro their own attornoy and go to court, and 
if \hvy are succe.ssfiirthou the court may award attorney fees to the 

trihe/ . 

li i> fhat thoy can go to BIA prior to litigation, and sociiro funds, as 
is done* in some cases right now to pi'osecute that case. It seems to ine 
that Congressman Yates' comment is well taken. Perhaps it mipht 
clarify if we just added in that fiiNt sentence that the department has 
that mamlatory duty upon request of the tribe. 

And that clearly leaves the option to the tribe as to whether they 
WiUit lustice to come in or not. 

Mt. Yates. Suppose Justice turns them down? 

N!r. Ham.. If Justice tin-ns them down, they have to have a reason- 
able legal basis for doing so. 

Mr. Yatks. The thing that appalls me about that kind of a situa- 
tion is tiuit Justice won't turn them down 1^ they have to expla'ii why, 
but they may not give them a good representation, and I think the 
Indians woidd lose under those circumstances. 

I tliink it would be fuie if you just provided in here for some agency, 
whether it be Justice or the court, or your new tribal counsel or 
lilA, or somebody, to provide the attorney fees for taking suits that 
have a reasonable basis to court. 

Let the Indian tribe hire its own law;)er. 

1 know this doesn't answer Paul's criticism or Paul's desire to have 
the powers of the Justice Department helping him, but if Justice 
doesn't want to help him they are in trouble. 

Mr. Ham.. There vou could end up with a situation where Justice 
would never bo involved in trust litigation like that, assuming there 
were enough fimds available for the tribe to hire someone else. 

Mr. Yatks. You don't want the Justice Department if the Indians 
don't want them, do you? What you want to do is give the Indian 
people the right to sele( t their own lawyers. 

Mr. Hau,. Yes. 

Mr. Yatks. Let mo ask you another (luestion. What about the other 
people that go to court trial: The economists, the auditors, and the 
paramiUtarv groui)>? You don't say anything about them in here. 

IliAV abolit other costs? How about preparation of the case? You arc 
ju>t providing for lawyers' fees, aren't you? 

Mr. Ham.. Costs in AB says attorney fees. 

Mr. Yatks. What does cost mean? 

Nlr. Pakkku. It means litigation expenses. 

Mr. \ ATK-. All litigation expenses or just the filing fees? 

Mr. Paukkh. All litigation fees. 

.Mr. ll.MA.. Tluit (ould certainly he clarified, by ?^/idnignb litigation. 

Mr. Yatks. Yes, hut No. 2 doe.-n't talk about cost, 2 talks about 
anticipated attoniev fees. 

Mr. Ham.. Ye>. Both of them should say the same thing. 

Mr. WihKiNsox. I believe that is an open (juestion, as Congressman 
Yate> has indicated, as to whether expert witness fees are inchuled 
within costs. 1 think this should mention attorneys' fees, expert 
witiuv- fees, and other costs of litigation. 
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Mr. \ates. ^oiir water rights cases, I assume, have enormous 
costs of various kinds? Perhaps you ought to itemize what those are, 
including but not hmited to something Hke that. 

Mr. 1 AYLOR. Cases will arise in which the United States is not a 
party to a lawsuit, or not involve<l in it, and wo have a question of 
award of attorney fees, and the costs. 

The other thiiijj is it would bo awarded against the United vStates 
rather than the adverse party. I am not sure Congi*ess would, for 
example, hav.e the power to authorize a Federal judge to award the 
kind of costs we are thinking about against a State government. 
There may be a constitutional problem. 

What w;e are talking about is awarding these costs against the United 
States so it would be paid out of the IJ.S. Treasury. 

Mr. Yates. That is one possibility. Another thing that occurs to 
me: Suppose there is a case in which the Indian tribe isn't directly 
interested but the effect of which m^ bear upon their tribe. 

What about an amicus curii case? Is that covered by 3^our language 
here, by fees for such a case? 

Mr. Hall. No. 

Mr. Yatek. Suppose there is a lawsuit which may very well bear 
upon an ownership question of the Indian people, but they have no 
justiciable cOvse, so they can't bring a suit. Buc they may want to inter- 
vene as an amicus. 

Shouldn't that be covered by something here? 

Mr. Parkeu. It could be by certain language to the effect the Justice 
Department has a duty to provide representation for tribes who have a 
reasonable legal basis for litigation or other significant interests. 

Mr. Yates. And which may bear upon the protection of the trust 
rights. You don't say to enforce that trust right, but which may bear 
upon, which is generally enough to commit them. 

Mr. Meeds. Are there further questions? 

Commissioner Dial. I have a question for Congressman Yates. 

Mr. Yates, suppose the tribe sues for recognition. What happens 

Mr. Yates. With due respect, you had better ta?k to people who 
know more than L 

What is it you want to know, Adolph, whether they get fees? 

Commissioner Dial. What about the fees, yes. 

Mr. Wilkinson. I think it has to be expressed, I think it must pro- 
vide that costs could be awarded against the United States or any other 
parties, so that should be made express. 

Commissioner Dial. Yes, I want this expressed in this. 

Mr. Yates. Mr. Dial raises a very important point. What are pos- 
sible controversies besides the protection of trust rights and recogni- 
tion by the Federal Government. 

Are there other possible sources of litigation which ought to be 
itemized, other than trust rights? 

Mr. Alexander. What reter mentioned before and which the 
United States has litigated for Indian tribes, are various jurisdictional 
issues which perhaps will be major areas of litigation in the coming 
years. 

In relation to Mr. Dial's point : Xo. A would cover recognition suits 
because of its i)rotecting or enforcing the trust relationship, if you are 
successful. But the point that needs to be made with Federal recogni- 
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tion is being iroatod separately and specifically be'njr dealt with in 
terms of attorney si* feos, research cost, mechanisms, and ])roccdnres. 
So it is being treated in a very separate area, as we have discussed. 

Commissioner Dial. But 1 believe you need to say a Kttle more. 1 am 
not so sure you would need all kinds'of implied po\yers there, to make 
sure that you had some attorney fees, for a tribe suing for recognition, 
who weUVsav wins their case. 

Mr. Vates. 1 think Mr. Dial is right, Tm not sure that the question 
of j)ayment of attorney fees shoidd be in the trust section necessarily. 
I tnink that there are possibly other sources of litigation that nuxy be 
in a special section, rather than a special probleai and trust only 
coverinir all kinds of cases in which the Indian people may need 
represculation. 

vSo that you may want to i)ut it in another area. I think you raised 
a good pomt, Adol[)h. 

Commissioner Dial. It seems to me that Pandora's box would be 
opened here for someone to say you have no trust responsibility, 
and yet he is suing for his recognition and t lying to show that there 
is a trust responsibility. You see. And what happens? 

Mr. Hall. You have to place some standards on it, otherwise 
the Federal Government may be in the position of giuirantoeing 
attorney fees for any and every purpose. You have to put a limitation 
somewhere. 

Commissioner- Dial. They woidd probably have to set up their 
own standanls by a board of review or something, and cut out the 
useless cases. 

Mr. Meeds. Are there further questions with regard to the matter 
of legal fees? 

Commissioner Dial. What are we going to do about tms? 

Mr. Hall. If I might respond to this, it is clear that it needs some 
work. It was e.xtracted from a couple of task force reports and placed 
in the trust because I wasn't ^ure whether it was dealt with anywhere 
else. But I think it probably should be. 

So we will redraft it and move it for consideration. 

Mr. Meeds. All right, with that understanding we will now move 
to management of Indian trust funds. Questions with regard to any 
of the requests for 

Mr. Hall. Excuse me, sir; as you can see, all of these are very 
specific and deal with very, very detailed problems which generally 
all come from Pete Taylor's report. t ot^a • 

Mr. Meeds. May I ask some quistions about this? ISSDA is 

Mr. Taylor. Mr. Meeds, there are various funds that u'*'^ managed 
by this. 

Mr. Meeds. 1 understand that. What does ISSDA mean? What 
does IMPL mean? 

Mr. Taylor- Indian money, not proceeds of labor. In the late 
1800's they dropped the not out of the title by mistake and nobody 
has ever corrected it. 

Mr. Mkeds. Why is this treated difTerrntly than tribal trust funds? 

Mr. Taylor. I think the accounts are handled diiferently. There 
was logislati(m in the 19:^0's to authorize these funds to draw interest. 
In fact there is a direction to the U.S. executive agency to handle 
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the funds where they did draw interest. They are still not drawing 
iuterrst today. 

Mr. Yates. Why don't you say all Indian trust funds? 

Mr. Tayloh. I am not sure that these moneys are specifically trust 
fund?. At least one of these accounts is not actually a trust fund, it is 
money derived on the reservation. 

Alua, are you familiar with these dilTerent uccouuts? 

Mr. Parker. No. 

Mr. Taylor. Essentially the recommendations here are existing 
law today, but they have been ovemdden by either administration 
neglect in the matter of, I believe, ISSDA accounts, or IMPL, I am 
not sure. 

In one of the other accounts there is a specific direction that they 
draw interest, in a 1969 0MB directive to the Bureau of Indian Affairs, 
not to invest trust funds in certain Federal securities. 

Mr. Yates. How niuch money is involved here? 

Mr. Taylor. I believe one account was described as small and it 
carriers $144 million, and I beheve another one carries $29 million. 
There is a stibstantial amount of money involved. 

Commissioner Whitecrow. This is separate from the II A accounts? 

Mr. Taylor. They are separate from what is normally considered 
the Indian trust fund, which are derived from sales of land or moneys 
paid in out of the leases, and things like that, 

Mr. Meeds. Can anyone tell us where these funds come from? 
What purposes they are to be used for, and why they are treated 
differently from other trust funds? 

Mr. Taylor. First of all, if I could refer to task force No. 9's report, 
this is in ])art 6, chaj)ter 6, and I will have to read you some of this 
material. It is derived fiom an interview with John Vale in the Albu- 
querque office, who is their financial investment specialist. 

TIkw are very technical terms and I will just nave to read to you 
the description of these funds out of this report. 

Mr. Yates. Who is John Vale? 

NIr. Taylor. He is the investment officer for the Bureau of Indian 
Affairs. 

All ricrht, we have one accoimt which is tribal trust funds. These 
are revenues from the sale or lease of trust resources, claims awards, 
iud^ient funds, and other payments made to tribes which are required 
by law to be dejwsited in tlie U.S. Treasury. This is tribal trust funds. 

OtIuM' tribal funds derived from similar sources but which are not 
lejrally retpiired to be de[)osited in the U.S. Treasury may be deposited 
in su('}i trust funds at the tribe^s option. 

Now, wo have 'he ISSDA funds, and/or inviditlual Indian moliey, 
which is called an IIM account. These accounts are primarily those 
funds of minors, adults under logal disability, income from tribal 
operating fun(ls, income from individual trust land, and ^jjccial 
deposits of atl Vance contract i)ayments from use of Indian natural 
resourfcs. 

Mr. Vates. May I ask a (luestion? If, as you iin|)ly, the funds are 
not earning the same interest as other tru5)t funds, is the Government 
liable to the trustee? 

Mr. Taylor. There have* been two cases on the subject, Mr. Yates. 
One wa^ where an award of inter(\'st was again>t the U.S. Ciovernmeiit. 
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It was a very small account, and I don't think the Government partic- 
ularly responded to that. 

There was a second case, I believe, in the Court of Claims. 

Mr. Yates. Found against the Government as violating trust? 

Mr. Taylou. Yes, by failure to invest the money at the rate of in- 
terest that could have Deen reasonably acquired. 

Mr. Yates. I would think that somebody should tell the Secretary 
of the Treasury the potential Uability here* They ought to be notified 
without waiting for this report to come out. 

If there is that possibility, certamly the Secretary of the Treasury 
ought to know about it. 

Mr. Taylor. I agree with you. 

Mr. Yates. I think the staff ought to do it. If worse comes to worse I 
will even send him a letter myself. 

Mr. Taylor. I would consider resigning and g^ing into private 
practice if I saw this memo. 

Mr. Yates. Do you need a partner? 

Mr. BoRBRiDGB. Mr. Chairman, under these recommendations, I 
jissume fhis would take care not only of those funds which are trust 
ifunds, and therefore invest it, which would at least draw the minimum 
interest allowed by the United States, but it would also provide ex- 
pressly for the reinvestment of the interest from the trust funds, which 
at least under previous policies have not been treated as trust money 
by the United States. 

As a consequence, because of failure to j)romptlv reinvest the interest, 
it just had not benefited the tribes the way it snould have. I assume 
that is covered here expressly. 

Mr. Alexander. Interest shall be paid on accumulated interest in 
treasury accounts, or interest shall be credited to the corporate 
amount. 

Commissioner 3orb ridge. Is this altering, then, the view of the 
Feileral Government as to what constitutes trust funds or are you 
saying that mechanically the interest on the interest should be taiken 
out of the account and invested promptly elsewhere? 

Mr. Taylor. Well, the interest snould at least be put into the 
account to compound interest. It also could be taken out and invested. 
You could handle it either way. 

Mr. Yates. Did anyone ever check with Norris Thompson to see 
whether or not he is paying any attention to this investment with 
BIA? 

Mr. Taylor. Not to my knowledge, Mr. Yates. 

Mr. Yates. I am kind of shocked by this. I would think that if this 
liability exists that somebody ought to be carrying over to the Treasury 
something about this. 

Mr. Taylor. We learned of this through John Vale. It is based on a 
memorandum. 

Mr. Yates. And John Vale is where? 

Mr. Taylor. At the Albuq^uerque Bureau of Indian Affairs oflSce* 
Mr. Yates. And he has wntten a memorandum on this? 
Mr. Taylor. Yes; I believe it is a part of a task force exhibit. 
Mr. Yates. To whom? 

Mr. Taylor. I will check. This point was checked after the notes 
were made, and the memorandum tliat was made was sent back to 
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him for review, A memorandum prepared by Mr. Vale is in fact 
incorporated in this task force 9 report as an exhibit to back up this 
memorandum. 

Mr, Yatbs. No. 9? 

Mr, Taylor, Yes, 

Mr. Yates, Do we have an extra copy of that? 
Mr, Alexander. Yes. 

Mr. Yates, Thank you, very much, I think that rather than 
waiting we ought to find out from Treasury why it isn't being done 
now, 

Mr. Tatlor, Well, r ur feeling on these recommendations, Mr. 
Yates, is that as Congress processes these they will be sent to aj)pro- 

Eriate agencies for comment, I would be very interested in seeing the 
)epartment of the Treasury's comments. 

Mr, Yates, We ought to call Norris Thompson and find out why 
they aren't acquiring it for their accounts now. On the basis of what 1 
read here, I think the director of BIA ought to be trying to obtain as 
much interest on these deposit^ as he can. 

As a matter of fact, the thought occurred to me, as to why he should 
be acc opting 4 percent simple mterest, 

Mr, Taylor, That is exactly the point of the Pi., no Band case, 

Mr. Yates. What is the citation of that case? 

Mr. Taylor. Mr, Yates the citation to that is 363 Federal Supple- 
ment, page 1238. 

Mr, ifATEs, Did that ever go up? 

Mr, Taylor, No. The Northern District of California, 1973. There 
was a later case. Yes, there is a later case, Mr. Yates, in the U.S, Court 
of Claims, The Cheyenne-Arapalw Tribes of Indiana oj Oklahoma v, 
the United States. 

Mr. Yates. Do you have a citation? 

Mr. T/.YLOR. Yes, 512, Federal second, 1390. That is Court of 
Claims, 1975. That may still be in the process of litigation. A legal 
point was determined by the court on that, reviewing all of the funds 
that we were talkmg about there, and the way in which they are 
handled. It was sent back down to a hearing examiner or a magis- 
trate, whatever they use, to determine the amount of money involved 
in the case. So it may still be in litigation, 

Mr. Yates. But they have held that same principle? 

Mr. Taylor. Yes. 

I am not positive they actually established liability. 

Mr. Wilkinson. I think I should give you one other citation. 
United States v. Mescalero Tribe^ 518 Federal second, 1309. That is a 
Court of Claims case, 1975, and goes the other way aiso on some 
points. 

Commissioner Whitecuow. Mr. Chairman, I would like to ask the 
attorneys a question in regard to the possibility of this Commission 
making s recommendation of expanding the FDIC maximum insurance 
,coverage on an account. 

It is my understanding that at the present time $40,000 is the 
maximum amount that is covered under FDIC on any individual 
account. Now, to give you an example of what took place, and 
this was brought to my attention by the American National Indian 
Bank, a tribe had on deposit $3 million. 
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Thpy had no conront to whore this money was. Thoy had a small 
inner tribal or a tribal enterprise underway whereby they were work- 
ing toward trying to make a business solf-su(!icient, under tribal 
ownershij). They needed $25,000 for operational money for their first 
6 months. 

They went to their local banks and were unable to e:et any assist- 
ance whatsoever. So they went to the American Indian national Bank 
and inquired insofar as the possibility of a loan. 

The American Indian National Bank was under the same banking 
regidations that the local bankers were under, but they said, **Wo 
can't helj) you unless you have some collateral." And they said,**Wel!, 
we^'ve got million, and they .said, '*Well, if youVe go\ $:i million, 
any bank in the country .should be able to cover you. Where is vour 
$:i million?" 

And they said, '*\Ve don't know." They said, **\Vell find out and 
we will try to see what wo can do to helj) you." So they found out. 
They found their $3 million on depo.sit in Tyler, Tex. 

Now, that $3 million was not helping their local community what- 
soever, but the community of Tyler, Tex., certainly was being hel[)C(l 
l)y that money coming into their local economy. 

Now, if we are really talking about making tribes self-suffici'^»nt, 
that money >h()uld also be available locally to help the Indians turn 
this mon »y over and over within a community. 

One of the regulations, of course, that stifles this kind of utilization 
of local funds, is this banking regulation that requires no more than 
$40,000 could be deposited in any one bank. The bank has to get 
bonds, dollar for dollar on every dollar over $40,000 that they bid on. 

Therefore, only $40,000 is immediately available for lending in the 
local area. Your smaller banks are unable to utilize those funds be- 
ttauVe they cannot afford to buy those bontls. 

Whereby, if we expanded the FDIC maximum deposit upon Indiari 
trust money only, perhaps that money would be available to help 
their local economy. I^ocal banks could bid on this money, and make 
the money available in the local community to help them. 

In addition the tribe would receive interest on that money and 
would be able to borrow that money, locally. Now, this wouUl en. ail, 
as I understand it, a change of legislatior». It wouUl require some new 
legislation amending old legislation. 

We are lieie trying to make recommendations for change. 1 think 
this is a recommendation we certainly should lock at very seriously. 

Mr. Yatks. There is something I don't understand, f look at page 
70S of this task force r(»[)()rt and the n»port by Vale, lie talks a()out 
investments. The Act of 191^8 authorized the Secretary of the In- 
terior **to invest Indian tribal trust funds," et cetera, "are invested 
as follows. '' 

Now, they have got a total invested of $542 millicn. This is page 
709: **Per anr\nTn earnings. $47.1 million, a^'erage rtMurri 9.05 i)erceni.'' 
Where is the 4 percent then that we are talking about; O.Oo percent 
doesirt seem to be an inade(iuat(» r(*turn. 

And then you turn to page 710: *Mnvestment by Bureau of Indian 
Affairs.'' They talk about interest ratf^s per tribal trust fund of 0.19 
|)erceiit, by ISSHA returruMi s.()f) percent, 1MBL8.04 [)ercent, or over- 
all return of 9.05 percent. That is pretty good. 
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Mr. Tavloh. Yes; it is. These are promlur^?s that Mr* Vale set up 
rf-cently, in very recent years?. No. 1: These fuiuls are not drawing 
the interest that they are statutorily authorized to draw despite these 
figures here. 

In the first place, the interest payments are not being? made out of 
mere deposit in the Treasury. What BI A is asking; is to withdraw these 
funds in the Treasury and invest them in P'ederal depository notes, 
Federal paper that is 100 percent guaranteed. 

1 guess a part of the nroblem that Jake is talking about, about the 
small banks not being able to buy in 

Mr. Yates. The point 1 am making is that I was outraged a few 
moments ago by this possible breach of trusteeship by the U.S. Gov- 
ernment because 1 felt they were receiving only 4 percent or less on 
Indian trust funds. 

The reT)ort of Mr. Vale, who talks about, incidently, earnmgs be- 
tween July 1, 1974 and June :iO, 1975, shows a return of 9.05 percent 
on invested money of $520 million. 

Mr. Taylor. As I say, Mr. Yates, I think this is a rather new pro- 
cedure that Mr. Vale has sot up. That with the Porno case there had 
been no investment made. 

Mr. Yates. Instead of the j)aragraph that you have in, why don't 
we commend the BIA for havmj? done that? 

Mr. Taylor. In fact we did. 

Mr. Y^ATEs. Where? 

Mr. Taylor. In the report, we commend Mr. Vale for domg an 
excellent job within the limits that are imposed upon him. 

Mr. Yates. Are there other funds, other than these listed in this 
report, that are not drawing the same amount of interest at the present 
time? 

Mr. Taylor. Yes. The practice of the Treasury Department that 
had been followed, before they started taking these moneys out of 
I •Y', was that no interest was being paid despite the stahites^ which 
ha authorized and directed such interest payments in the 1950's. 

'1 reason I say these funds, even now, are not earning the interest 
that they should 3arn, is Federal notes such as Farmers Home Ad- 
ministration, HUD, people like that, pay a higher interest rate than 
just a straight U.S. Treasury note. The statutes from the thirties were 
mtended to authorize investment of tribal trust fumls and those 
kinds of higher i iterest bearing notes. 

The Office of Management and Budget in 1969, specifically directed 
the Burouu of Indian Affairs not to iixvest in those kind of notes 
because it created l)ookkee})ing problems. 

Mr. Yatk.s. Then why do you luive a statement in here: The cur- 
rent 4 percent simple interest being paid on Indian (rust fumls on 
deposit in the U.S, Treasury shall be mcreased through either a fixed 
interest, possibly 6 percent, or including interest rate? 

If they are got tin;: 9 percent on some ol* the securities why do we 
want them to get ti percent? 

Mr. Tayloh. Well, we never know what the future holds for the 
interest rates. There may come a point where (he tribes prefer the 
Bureau of Indian Affairs to have this money remain on deposit in the 
Treasury just as in a savings ac(!ount. There ought to be a floating 
interest rate with a floor under it* 

Mr. Yatks. Right nciw the investment j)roceduro favors the one 
the Bureau of Indian Affairs is following. \ou say in one paragraph: 
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'The BI A has n fimi duty to attain the maximum available yield from 
each investment of Indian tribes/' That is really all you ^vant to say, 
isn't it? 

Mr. Taylor, Let me think about that, sir. I would sey that is prob- 
ably correct. 

Mr. Yates. This gave me the impression these funds' were only 
oarnin^ 4 percent and you want to move it up to 6 percent, u'heieas, 
accordin{j to them, thev are earning a very great deal more than that? 

Mr. Taylor. By taking it out of Treasury. 
. Mr. Yates, That is right. 

Then we don't have any criticism of them at the present time, do we? 

Mr. Taylor, I don't agree with that at all, 

Mr. Yates. What is your criticism currently? 

NIr. Taylor. I criticize the Office of Nlanagement and Budget for 
specifically directing the Bureau of Indian Affairs to conduct itself 
in a manner that does not apply with tiying to acquire the maximum 
money available under the legislation. They have countermanded an 
act of Congress. 

Mr. Y lErt. Where is that? 

Commi.-sioner Whitecrow. Will the gentleman yield? While he is 
looking for that I would like to ask Mr, Ray Goctting to make some 
comments in regarus to ihis interest rate and the management of 
money. 

It is my understanding he has some histor>^ and expertise in this field, 

Mr. Yates. Kay, with the approval of the chairman, 
,Mr.-MEEDs, We are making great haste anyhow, 

NIr. GofnTTNG. Actually, (Congressman, the process of going from 
the date of i^'llection to the deposit, through all the pro(!esses, that 
there is <nrt»- a delay anti it is quit« an operation. There is some 
advertising i quired to get bid.s on this money, and this sort of thing. 
It takes a lot of time. 

And while it is on doposi., the funds stay on deposit for some 
length of time without any interest at all. It could be subjectt to the 
criticism we just made in the first place. 

Second, there is the possibility that the investment of the money 
in the hanks on or near the reservation area whore this money belongs 
might benefit economically that tribe. 1 think this is the point that 
flake is making. 

So the management of the money is primarily for the benefit of the 
In iiuii people and the Indian tribes from which that money was 
i'olhM'ted, or it is primarily for the purpose of investment to raise 
more money. The niterest on which the Bureau handles and puts it 
in as part of the appropriation activities, and shows on the appropria- 
tion recjuest as moneys being furnished for Indian tribes, winch really 
\> their own money that is actually being given to them for spending 
in terms of the Bureau of Indian Affairs prof -^ams. 

These kinds of things are the criticism. Xot necessarily so much the 
amount of return on tlie money that is actually invested, through the 
process that M'*. Vale has, but their maiuigement of the overall opera- 
tion for tlie benefit of Indians and Indian tribes — when it is their 
momy. 

I might add to that there are considerable amount of fu\.^I^ that 
they have, and tliRv don*t even know what tribe they belong 

Sir, Vates. How does the concept of self-determination anci tribal 
sovereignty relate to this if, indeed, we support that concept as we 
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do in this report? ShouldnH we be requesting that the tribal funds be 
made available to the tribal management us promptly as possible? 

Mr. Taylor. I think we probably will make such a recommendation 
in the chapter on economic development. That is one that is under 
the process of development right now. Those recommendations were 
also made in a report of task force No. 9, that tribes be given the 
option to place these funds where thev want to place them. 

Righl now the Bureau of Indian Affairs considers itself under the 
trust law virtually an insurer of getting the highest rates possible. 
These notes turn oyer extremely rapidly and Vale is responding on 
i8-hour notice, buying notes that may draw interest for only 2 weeks, 
or 1 month, or something like that. He feels that he has an insurer's 
duty to get the maximum interest available. 

Jake is raising the point the tribe would secure a great economic 
advantage, to themselves and their members, if they could place those 
funds in a local bank, for perhaps one-quarier, for less interest than 
they would be drawing. 

Vale feels like he cannoi authorize such a thing. 

Commissioner Whitecrow. Let me elaborate on that for just a 
moment, Mr. Chairman. The small banks that I have talked with, 
in regard to this, have indicated tliat if there was a lifting of the 
maximum $40,000 limit they would be able to meet the high bid and 
then the t ^-ibe would ha^*e access to that money locally, and still receive 
the very maximum interest. 

If we could just raise that maximum level. 

Mr. GoETTiXG. It is the amount of collateral that is asked on it. 
For instancfo they have to give ICQ percent collateral with a bid on it 
for the high rate. The small banks can pay the rate but they have to 
give the 100 percent collateral. It would take all of their otlier assets 
to rover it. 

Mr. Yates. Don't we really want to redraft this series of recom- 
mendations then? 

Mr. Taylok. view of the conversation I woidd like to take a 
second look at it, particularly in light of your comment about the 
Bureau securing the highest possible interest. 

These recommendations are rather detailed, it may be unnecessary. 

Mr. Meeds. May I just interiupt long enough to say: Consistent 
with prudent management of funds. 

Mr, Yates. Right. 

Mr. Meeds. Obviousl\ they might get 20 percent bv investing it in 
some fly-by-night operation, which might bo gone the next (Un*. It 
migl:t have flown tliat night. 

Air. Taylor. Are we going to take a break any time this afternoon? 

Mr. Meeds. We are about to adjourn until tomorrow, so let's just 
finish up this subject matter. 

Are we finished with this subject matter? 

Mr. Vates. I thought he wanted redrafting 

Mr. Taylor. I will show you this letter from 0MB. I tliink you 
will be interested in it, to support my contention that they are in 
violation of the law. 

Mr. Yates. Fine. 

Mr. Meeds. Very well, we will adjourn until tomorrow at 10 a.m., 
in this same room. 

[Wheroupon, the hearing recessed, at 3 :30 p.m., to reconvene Friday, 
January- 7, 1977, at 10 a.m.] 
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MEETINGS OF THE AMERICAN INDIAN POLICY 
REVIEW COM?,«SSION 



FEIDAY, JANUARY 7, 1977 

American Indian Policy Review Commission, 

Washington, D.C. 

Tho Commission met, pursuant to notice, at 10 a.m., in room 1224, 
Dirkson Senate Office Building, Senator James Abourezk (chairman 
of the Commission) presiding. 

Present: Senator James Abourezk, chairman; Commissioners Ada 
Doer; John Borbridge; Adolph L. Dial; Louis R. Bruce; Jake White- 
crow; and Congressmen Sichiey R. Yates; Lloyd Meeds. 

Staff j)rosent : Ernest L. tStevens, stafF director j Ernestine Duche- 
neau.x; rotor 1'aylor; Paul \lexander; Ray Goettmg; Donald Whar- 
ton; Charles Wilkinson; Dr. Patricia Zell; Max Richtman; Gil Hall; 
and Alan Parker. 

Chiiirman Abouukzk. The American Indian Policy Review Com- 
mission meeting will resume, pending the arrival of Congressman 
Yates. 

Peter. 

Mr. Taylok. Mr. Chairman, we will start today with tribal 
governinonl which I believe is chapter 4. 

Chairman Abouuezk. You apparently finished the other one 
yosterdav; right? 

Mr. Taylor. Chapter 5. 1 think we resolved the problem yesterday, 
or came to a resolution on the question of a recommendation dealing 
with the investment of tribal funds. I believe we concluded on a minor 
note of confusion, but I hope that it was cleared up. 

I miglu make one foUowthrough comment on the point where we 
left off vestenlay which was the cause for the reform of investment 
procedures of tlie Bureau of Indian Affairs of Indian trust moneys. 
I learned after the hearing that in 1969 the GAO report was issued 
dealing with this question which led to some reforms. A second report 
was is>ue(l in 1972 which I believe led to seme additional reforms. 

Now we have both of those roi)orts in our office and I woul^l bp 
glafl to Mipply them. ^r-' 

Mr. Yate.s, Were all the recommenchitions of GAO complied with 
in terms of the investment? Do you know? 

Mr. Taylor. I frankly don't know, Mr. Yates. 

NIr. S'ates. Could you check that? 

NIr. Taylor. Yes, sir. 

Chairman Ahouhezk. 1 am sorry I missed that part yesterday. 
Are you recommending new laws to take (*are of investment? 

(07) 
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Mr, Taylor, We Imvo in our section on trust responsibility several 
very detailed recommendations. I think we decided instead to have a 
general position that the Bureau of Indian Affairs and the executive 
should return the maximum return on Indian moneys commensurate 
with reasonable investment procedures. 

Chairman Abourezk* All right. How will wo direct that as a Com- 
mission? Will we do it by leprislation, or will the Commission recom- 
mend to the administration that that be done? 

Mr. Taylor, Mr, Chairman, this goes back to a point that Charlie 
Wilkinson made yesterday, I don't think every recommendation out 
of this Commission is necessarily going to, be of a legislative nature. 
Some of it is adoption of principles, Charlie mentioned the concept 
of ta.-k force No. 0 which is a revision of title 25— a codification. 

The proposal was made in chapter 1 of the task force report. It 
starts out with a statement of findings and a declaration of policy. 
So, in this particular instance I would say our recommendation in this 
area would be a policy statement. 

Chairman Abourezk, I understand everything you say here is going 
to be a j)olicy statement, Pete, but how will that i)oricy be imi)lo- 
men ted? That is what we want to know from vou antl how you are 
going to phrase that. 

Mr, Taylor, That is a more difficult technical area. In our last 
chapter here, one of our recommendations is that the report of task 
force Xo. 9, which dealt specifically with legislation all the way through 
title 25, be referred to a committee, I suppose it would go to tlie Senate 
Indian Affairs Committee, that is being contemi)lated, for action 
on the very specific recommendations. 

(^hairman Abourezk. All right. But what I am asking is: If the 
policy we are going to set out requires .^ome action on the part of the 
administration, then you should say so. The administration should 
adopt regulations sucli as follows. Or, that Congress should enact 
legislation as follows. 

That will be really about the only two ways you can set (hings out ; 
either the Congress ought to do this or the administration, the Interior 
Department or whoever outrht to do tluit. 

Mr. Taylor, We will adopt such u policy. Frankly, T would liko 
to review these two GAO rei)orts. I was not aware of these until 
yesterday. 

Chairman Ahottrezk. If you have a GAO report that ouaht to bo 
followed, then you ought to refer s[)ecifically to that and ^fay the 
administration ought to follow tliat to the letter. 

Mr. Taylou. Right. I think Paul would Hke to say soniethincf. 

Mr. At KXA.NDEH. In some of these areas, particularly in the i)or- 
tions that would be the first section of 25 U.S.C., other portions of 
tlu- legislation, which would provide the mechanisms proposing the 
trustee accountablo, is a (hialistic instance. In some jjlaces it would 
a recommendation for establishing a principle ot a anlo r\u\])tiH' 
which would have to be tied in terms of enforcrment and a variety of 
achninistrative [jrocochires which gets us into attorney fees an(l some 
of the iliscussion W'» had U'sttrday, which is one of the reasons why 
we did say that that whoh* report should be treated in tut-A, hecausV 
the answers are found in three or four j)la('es. (hie of the things that 
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we may have to ilo with the Commission report is in a substantial 
amount a cross-roference to the enforcement mechanism as opposed 
to the policy statement and standards and so on. 

They don't always form the report in the same specific area. 

Commissioner Borbridge, I have a question relative to some of 
the discussions that we had yesterday concerninf? the obligation of 
the Department of the Interior to invest the fun(Is on deposit in the 
Treasury of the United States or otherwise resulting: from judgment 
funds that became the property of the various Indian tribes. 

With respect to our discussion it was noted that at least at an 
earlier time, meaning just within the past several years, the Depart- 
ment had not aggressively followed a posture of so mvestinj? the funds 
so as to realize the highest possible return. I believe that it was also 
mentioned that this subject was a matter of litigation. I understand 
that at one pomt the Intfian tribes weie successful and that at another 
point it was suggested by stall' that there was a case which seemed to 
reach an unfavorable conclusion. 

The reason I want to review this is that it anj)ears very clear to me 
that we should be concise as to whether or not we, as a Commission, 
nave taken a stand on this, or whether or not staff have presented a 
recommendation in which this Commission can take a very clear 
position if it so decides with respect to the right of the tribes. One, to 
have those funds as a matter of policy so invested and administered 
as to reali/e the highest possible return. And, two, I would think to 
ensure that the tribes would have the right to at least receive from 
the Commission a posture which woul(i pose in a positive sense our 
belief that they should have a right to recover for the failure of the 
Department and, in effect, the Federal Government to proj)erly ful- 
fill its trustee function. 

May I have a comment from staff on this? Are we on the right 
course here? 

Mr. Taylor. Mr. Borbridge, my feeling is our recommendation, 
as it resulted yesterday, does not cover all of the bases that you 
have just mentioned. I think that it .should, and I believe that by the 
time of our February meeting wo will have this down into specifics 
that will cover the bases that you are talking about. 

Commissioner Borhridoe. Fine. Thank you. 

Commissioner Bruce. I would like to ask John a question. Vou 
mean recover for years past? 

Commissioner Borhridoe. That is correct. Yes, Commissioner 
Bruce. I would see, Mr. C'hairman, that this would be a matter of 
policy. We would direct, or at least take the steps to insure that the 
Department of the Interior would be directed to so invest the funds 
as to reali/.e the highest jiossible return for the Indian tribes. The 
second point would be the right of the Indian tribes to recover for 
the failure of the Federal Govei \ment to follow the posture which 
to me seemed the most practical and commonsense thing in the world. 
I suppose that may be partly why it wasn't done. 

Mr. Vatks. Do the social security benefactor- have a like right? 
To have the fimds in their social security trust fund invested in the 
highest security? 

Chairman Ahourezk. T think so. 

Mr, Yates. By Governnioiit obligation they do? 
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Chairman Abouuezk, That does bring up an interestinfr question, ? 
When vve say the highest return commensurate with a safe invest- 
ment: Do you have that part included? 

Mr* Taylor, Yes, 

Mr. Yates. It is the highest return for a truijtee, I would guess, 
because he has a limited scope, 

Commissionei BoRbniDGE. I think, Mr, Chairman, that Commis- 
sioner \ ates IS entirely correct in that. There would be the requirement 
for example, that has ahvays been imposed on such funds for col- 
laterahzation as to both principal and interest. I would assume, 
that within the bounds of the requirements of the administration as 
such, that for such trust funds the highest possible returns would be 
sought. 

Chairman Abourezk, Are we ready now to go into tribal jrovern- 
ment? 

Mr, Taylor. Yes, Mr. 

Chairman Abourezk. Let me make an opening comment about 
this. I understand from the staff that this will be redrafted. Now is 
that correct? This is not a final version. 

The comment I want to make: It is long and perhaps a bit too 
technical and it ought to be redone in the framework of what I talked 
about yesterday. That is: It ought to be in a condition so that when 
someone who knows nothing about the issue can pick it up, easily 
understand it, and read it. We want to attract readers to this report, 
Vve don't want to drive them away, 

I talked to staff yesterday and they agreed with that. 

Mr. Yates. How can you avoid being legalistic? 

Chairman Abourezk. I think you can still ju.stify it without being 
overly technical in your j)osition, 

Mr. Yates. You' want to make it colorful as well as legalist if. 

Chairman Ahourezk. Not necessarily colorful hut readable, I iruess. 

Mr. Yates. OK. 

Chairman Abourezk. Sid, you know, vou are a lawvor. L(»gal 
writing and writing are two ditterent things. 
Mr. Vates. That is true. 

Is there any way of sim[)lifying by making ref(Tenco to the covcrago 
on the legal aspects of tribal government hi the trust rosnonsibilitv 
section? ^ 

Mr. Alexandeh. There aro several things that need to ho done 
with this chapter, as well as others, that will require us to finish more 
sections of tho report before we ran get done. There is a lot of re- 
dundancv. There are a lot of rases that are e.xjjlained over nrul over 
again. There are a lot of concepts that are ree.\[)laine(l. And refenMice 
can l)e made back to tlie legal concej)t.s chapter in shortened vei-sious, 
and we will bo doing that. 

It needs very heavy editing and it needs a question of l)alanring. 

Chairman Aj^ouhezk. That is true. Vou have done a section^^on 
legal concepts; you have done a section on history; Imt yet the ideas 
out of those two s(»ctions have been repeated over and ()V(»r again. 
In tliis particular scM-tion I don't think they nei.e.ssarilv need to hi\ 

Mr. VArK>. Kight. 

Mr. Tayi.ok. All right. \\o an* into the chapter on tribal gr)V(M'n- 
ment and that is chapter 5 in our book. 
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As the I uthor of tho historical introdiuition hore, T will havo to 
come back to a few of the coniinents that have been made. The first 
soction of it is a historical introdtictiou to tribal j;overnment. The 
socond section of it — as it is presently laid out — deals with constraints. 
This is part B — constraints on tribal government. It is an analysis of 
cmrent Federal fundinf? practices, delivery .systems, and its impact 
on tribal governments. 

Now 1 think that that section may be removed to Federal admin- 
istration because it deals so heavilv with Federal administration. 
There is a great interplay between the Federal deliverv mechanisms 
and tribal governments. So it becomes a judgment call as to which 
chapter you put it into. 

Part (' of this chapt(»r on tribal government will deal with juris- 
diction. This is the area where 1 think the greatest amount of work 
renuiins to be done. It is an area that we got into in our November 
meeting, which we simply had not gotten fleshed out in narrative 
form for this meeting today, and I must apologize for that. We did 
what we could to get ready for the meeting. 

The fourth section in here deals with problems under Public Law 
}S:i-28(). The last section in here is called ''Other Justice Systems," 
and it ex{)lores the interrelationship of ti'ibal courts with Federal 
court systems and State court systems, as well iis law enforcement 
mechanisms. 

Now I would like to go back and start with the historical section 
here. There was a reason, I think, for the redundancy. I am certainly 
amenable to the comments that l.uvo been made here today, but I 
would like to explain why this is in here. 

It seems to me that one of tht basic ])roblems is we have to nut 
tribal government into some sort of a historical perspective to under- 
.stand where they are at today. I think D'Arcy McNickle's history 
was an 'excellent review on a very broad ba.se of Federal policy and 
actions which led tribes to the situation they are in today. 

I felt that there was a need to focus on the tribal government 
aspect of it in order to make clear where the tribes are today and 
what is hai)i)eniig with tribal government. Frankly, if it reads like a 
law review article, I am quite willing to see what we can do editing- 
wise to clarify that. But 1 do feel that it is a legal problem. 

It is a question of the legal history, as well as the social history, 
that ex])lains where these tribal governments are today. 

(Imirman Ahouhkzk. Well, Pete, along that Hne, let me just make 
a couj)le of more specific observations. 

Mr. Mkkks. It sure would he nice, Mr. Chairman, if the staff 
would iuimber the pages. It would be helpful. 

Mr. Taylor. This will not hapnen again. Again it is a cas(> of 
putting things into a book in a rather hurried fashion as they came 
out of the typewriters. 

Chairman Abourezk. V^ell, I don't know that you could over 
juiitify not numbering a page, Pete. But we will let that pass. We will 
give you an A for effort. 

On the fourth page of the section, down at the bottom, the para- 
graph begiiming with **Thesc basic conceptions receive judicial 
I'ccognition in landmark Supreme (^ourt decisions over th^ next 
decade'* and then you list tliem all and footnote the title of the cases. 
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I lionet know why, for readability, you couldn't just say these basic 
conceptions receive judicial recognitions in three landmark Supreme 
Court decisions over the next decade and then put the footnote 
reference and cite the cases in this footnote. 

There is nothing worse than plowng through a bunch of Supreme 
Court cites; right? 

Mr. Alexander. Yes, sir. That is not a problem. 

Chairman Abourezk. I know it is not a problem. I am just trying 
to be specific about it just to show you where you could make it 
much more readable than you have. 

Up above in that same page, line 3, the first Trade and Inter- 
course Act in 1970 and the final Trade and Intercoui^e Act in 1970, 
well, why can't you just say legislation was premised on the policy 
position and then footnote the legislation and tell what it is? I think 
that would be much more preferable so far as being readable. 

There is no need for me to go on through and do the editing job 
right now, but you see what I mean. 

Mr. Taylor. I understand what you are shooting at there. 

Mr. Yates. What do they mean when the3' siiy "the gorers without 
saying''? 

Chairman Aboure/.k. *'The gorers without saving*'? That relates 
to that saving that it depends on whose **arse" is being gored. 

Mr. Tayloh. I would like to review, just in a very short fashion, 
essential]}' what this historical .section is doing, bocuuse it does lead 
us to where the tribal government is today and the issues that are 



The begmning legal premises of legislation and of our ca.se law, 
which was to be Georgia v. Cherokee Nation, was the tribes within the 
boundaries in which they were located atul sovereign. There were 
treaty negotiation processes. Wo developed specific boundaries which 
both tho European immigrants and the tribal leaders sought. They 
wanted a specification of boundaries to helj) nuuntain {)eace bptween 
the two factions of peoj)le. 

This was not acceptable to the Euroj)ean injuugrants that wore 
coming in. It led to a great deal of coh.iirt. In fact, it se(»ins to me that 
we came very close to havinj^ a civil war about years b(»fore tlu> one 
that finally erupted over Indian affairs. 

The 1S:^0 removal policy rame into effocl and many tribes wore re- 
moved westward. In those treaties verv sol(»nm guarantees were 
made that the argument that had surfaced in tiie IS-'^O's, aiul hefoiv, 
was centered on iho conc(»pt that one sovereign cannot e.\ist within 
the boundaries of another s()V(»nMgn. 

When the tribes were removed \v(»st sp(»ciflc language was pui in 
the ti(»aties that never again would this reservation to which tlu'V 
were goiiig, or this new tt^ritory, ever be inchul(»d within the bound- 
aries of a Stat^» or a territoi'N. 

Mr Mkeds. And that languajzo also stated furth(»r that any hiws 
which the Cherokees passed on tluMr r(»servations must b(» consistent 
with the Constitutirin of the Unit(»(i Stattvs; did it not? 

Mr. Tayi.oj{, It did; and I think that this raises a (juestion where I 
thought tliere might be sr)ine confusion. 1 tirmk what was h(»ing said 
h(Tc, nnd 1 am sur(» it would not be difricul* to substantiate*, is that 
with our lb'i4: 'JVade and Intercourse Act we W(M*(M'stal)lir-hing c(»rtahi 
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Ftuloral hiws that would bo applicablo in tho rolation of non-Indinns 
witli tho Indian pooph*. Tho Indian pi^oph* couhl not i)ass hiws that 
conllictod with Fodoral hiw, but it did not bring thoin in subjoct to 
tho Constitution, if that is tho point that is boinjr suprctcstcHi. 

Mr. Mkkds. Treaties on tribal sovoroigntv are not a creature of the 
Constitution. 

Mr. Taykou. No; they are not. Well, the treaties on tribal sover- 
eignty are not. 

Mr. Mkkds. But tribal sovereignty is not a subject matter of the 
Const ituti(Ui. 

Mr. Taylou. That is correct. 

Mr. Yatks. I wonder wliether that i^ correct. Isn't there recognition 
of it according to the .Su|)rem(» Court decision? The Constitution rec- 
ognizes th(» sovereignty of the Indian tribes with whom the Govern- 
ment is dealing; (H(l it not? 

Mr. Taylor. It is implicit. The Constitution authfM'i/es Ccngress 
to regulate tho alfairs with Indian tribes and with fon^ign mitions. 
Iinplicut i* tho i'(»gulatory concept is a recognition that th(»se tribes 
are governiiionts but it is not a specific recognition. 

Nlr. \ViLRi\s()\. In this line of reasoning, Congressman Yates, it 
makes it cl(»ar that tribes are not created by the Federal Government, 
They hav(» \\\v\v own iidierent sovereignty. 

Nir. Taylou. Th(» next definite procechuv after the westward re- 
moval was ess(Mitially the* nuinifost destiny in our history where we 
moved across tin* continent. It led to the establi^hiuont of res(>rvati(yn 
systems and negotiation of treaties with the tribes in the Plains areas 
and essentially removing many of them to what is now the State of 
Oklahcina. 

During this period these tribes came under a really total military 
dominance. T\\o first concei)t of maintaining any law and order on 
Jndian n^servations didn't comf> until around 1.S7G with the idea of 
u ^ Indian [x^ople themselves, employing th(*m as the instrument by 
whi.h social conduct would be regulated. Up to that j)oint it had boon 
entirely a military operation, There might hv a civihan Itidian agent 
there but his instrument for carrying out any of his policies was the 
U..S. military. 

Mr. AuKXANDKu. It is important to recogni/o that that d(»v(dopment 
of the luiiian police was ba.^od on the conc(»i)t of th(» warrior society 
which was utih/.(»(i by tho tribal goviM'unuMits historically, particularly 
in th(» Plains area, to n^gulate conduct within the tribe. So it was 
based on preexisting tribal mechanisms for law onforccMuent. 

Mr. Taylou. Wi^ll, dui'ing tins period the tribal gov(Tiuu(Mits that 
won* op<»rating<)n a govenunental basis that I think we would recog- 
m/(» tochiy as being- - th(\v wen* tin* Five Civili/od Tribes who had 
a(lo|)tcd syst(»ins v(»ry similar to our own, particularly the Clu»rokee 
and the Choctaw. Tliey had logishituns. th(\v had courts, (heir prin- 
cipal chief was tlio ex(»cutive, and their whole governiuental system 
was v(»ry similar to our own. 

\V(» had fpiostions come up during tliis pc^rlod regarding t.il)al jm'is- 
dicli(ui ov(M' non-Indians. The renuiind(*r of the* trib(»s, the Pueblos we 
essentially is(jlat(»d. ']'h(»y wcnui't involved with the non-Indian situa- 
ti(Mi.Tho Plaitis tribes >imply didn't have goverTunents that fiuu'tioncd 
in the same fa>liion as oiu's. Th(*y didn't have the same kinds ol* prob- 
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lems. They jluhi't have the question of taxation, for example, cf land- 
use, regulation of social services. 

But the Five Civilized Tribes were involved with government in 
the same nature that we were. Their economic systems were very 
similar to ours — agricultural and cattle raising. But we do have 
opinions that came out during the latter half of the 1800's— legal 
opinions dealing with the powers of tribal gove^'nments. 

These opinions were premised on two (MfFerent concepts and this is 
the point that is brought out here. One concept is premised on tribal 
sovereignty per se, the power of a government to act on the people 
and the property within its boundaries. 

The otner concept that evolved was the power of removal. It is a 
power similar to lhat of a landlord to eject trespassers. I think this 
led to some confusion in the concept of where the powers of tribes 
spring from, and it is a point that becomes rather important at a later 
djate, essentially around 1934. 

From 1887 until 1934 the entire thrust of Federal policy was one of 
destroying tribal government, eliminating it, and assimilating the 
Indian people into the mainstream of Ame^'can culture. There was 
no attention paid to tribal government. 

The Five Civilized Tribes, because of their sophistication, bore the 
brunt of specific legislation stripping them of judicial powers. Finally 
an act was passed which said that even their tribal laws could not be 
enforced, even in a Federal court. 

These are the Curtis Act of 1898 and a final disposition of affairs 
in 1906. So our policy at that point was one of doing away with tribal 
government. 

By 1934 we recognized the incapacity to carry out this assimilation 
policy. It simply was not working, and* I think that the failure of that 
IS well-recognized. 

W'e set off on a new course with the Indian Reorganization Act — 
recognizing the inherent sovereignty of tribes, authorizing them if 
they so chose to organize under that act with written constitutions 
which would be subject to the approval of the Secretary of the In- 
terior. But the concept was one of restoration of tribal government. 

Now what we had at this point were tribal courts and tribal councils 
that were legislatively functioning. But I think the vehicle that I 
would focus on today is the tribal court which essentially was an 
outgrowth of these courts that had been set up in the late 1870's 
under the aegis of the suporintendont of Imlian affairs as a means of 
regulating the social comhict of Indians within the reservation. 

As of 1934, following this policy of the destruction of tribal govern- 
ments and then the turnaround and the recognition that those gover- 
ments have to be recognized and we have to work through those 
govenunents, because these people are simply not going to go away, 
the legal thinking at that point was geared to the past 50 years of this 
policy. It was essentially recognizing the powers of tribes to regulate 
their own members. 

The Federal regulations, that were adopted by the Secretary in 
19.S5, was premised on the power of tribes to regulate their own mem- 
bers. Many of the i)Owers of tribes that were identified, particularly 
where a non-Indian was involvedj were premised on this power of 
removal. 
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Without tho removal powtM-, bascul on the uonsovereigiity thinking, 
tribes wouhl have had no p(»\ver whatsoever to control any one Nvithm 
the houmhirios. Interior was confronted with numerous situations in 
which thev ooiild not suoport a tribal power btisod on a removal theory 
and they found themselves evolving into the sovereignty concept, and 
roturnin}: to it. 

But fn»(iuently when n tribe \you!d attempt to pass an ordinance 
tha*. had some regulatory authority i)vei nt)n-In(lians, Interior would 
disapprove it. It wasn't until 1956 that wo again found the courts 
commg back, that tribes wt»re able to get into the courts to even raise 
the issue that we find courts returning to the sovereignty concej)t. 
That was the Iron Owr \\ (hjhia Sioux Tribe case that 1 mentioned in 
the last meeting, where an Indian (challenged the. power of his own 
tribe to write a law governing adultery. He challenged the right of his 
tribe to e-^tahlish a court to try him. The Federal district court that 
reviewed this case found that the power of the tribe is inherent in it. 
It is an outgrowth of its own sovereignty. 

In lih")!), in the Supreme Court case of Williams v, Lee, we find the 
first Supnune Court since 1902, or 1900, coming back to this point of 



There are quite a number of judicial decisions, followed by the 
trib(»s, moving into this (piestion of regulation of non-Indians. It 
bring'^ \\-^ U^ where we are today. I think it explains tho dormunc^y of 
the judicial decisiotis on this >ul)ject. 

It is the historical overlay here, and the Federal policy of suppression 
and administrative policy since W^A of refusing to approve tribal 
ordiinuices, which Inive precluded judicial challenges on this subject. 
But we do fiiul since 1959 with William'', v. Lee moving into McClana- 
hun v. Ari::tnta Tax ('ommi^sion a judicial recognition or aeceptau(*e, a 
stamp of appi'oval of this tribal jurisdiction over non-Indians. So it is 
a judicially evolving coiHoj)t I'ight now as to the extent of that juris- 
tliction — how far it is going to reach. 

Two lower court decisions, Oliphant v. Schl'f and one coming behind 
that called Behjarde, have both upheld the tribes to exercise criminal 
jurixliction over non-Indians within resc^i-vation boundaiies. 1 frankly 
luive no (louht whatsoever that when, and if, this gets to the Su[)i'( me 
Court the Court will approve these cases. 

I th'^'ik the tax situaiions are cotnpelling in this. 
Mi*. ^* atks. How do you recogiu/.e that with the Pine Bluff situa- 
tion and the FBI and the Indians wanting the FBI off the reservations? 

Mi*. Tavlou. Well, the Federal Oovenunent has coiu'urront juris- 
iliction with tribes on :m Iiulian reservation. 
Mr. Yaiks. So there isn't total sovereignty? 

Mr. Tavlou. No. As you obsei'V(?d yesterday, there is no total 
sovertMgnty among any of the goveniments. 

Mr. Yatks. I mean total sovereignty in terms of criminal control 
over tlio reservation? 

Mr. 1\\Vhou. Paul is saying it is tripartite*. There is three-way 
juri>di<*ti<)n going on Indian reservations right now. 

Mr. Yatks. 'PIm* reason I raise the point is 1 suddeidy have the 
impression, from what you were >aying. that the Indian people have 
crimimd jtu'isdiction over tluur resci-vations and that if a crime did 
occur by an Indian against the tribe, the ti'ibe could try it. 
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Mr. Taylou. The tribe can try it. 

Mr. Yates. But that doesn't exchide the possibiHty of that same 
crime being tried in the Federal court? 

Mr. Taylor. Under the law, , as it stands right now, it very well 
might, Mr. Yates. There is a case called United States v. La Plant, 1 
think it was in 195G or aroun<l that period, in which there was nn 
assault case. An Indian assaulted a non-Indian, and the Federal people 
moved in and said we are jjointr to try that as a Federal offense, which 
they can do under the General Crimes Act. That is 18 U.S.C. 1152. 
It is a statute that springs clear from 1834. 

After having brought an indictment, or starting the Federal pro- 
cedure, the Federal Government simply sat on the case and didn't do 
anything. So the tribe moved to prosecute this Indian individual. 
There is more than one actually, and they did prosecute. 

Then the Feds began moving to prosecute him. And under the 1834 
statute there was an amendment to it that specifically said that if an 
Indian has been punished by the local law of his tribe, then he cannot 
be punished a second time in a Federal court. 

So based on the statutory language the Federal court ruled that 1 
could not be twice prosectued. 

Mr. Yates. What about the double jeopardy? 

Mr. Taylor. The court in that case mentioned double jeopardy as 
a second reason. However, that was, in ray opinion, because they had 
already established the statutory basis for precluding that second 
prosecution. Double jeopardy between States and the Federal Govern- 
ment is not a practice and that has been judicially recognized down 
through the years. 

Chairman Abourezk. When you say it is not a problem there 
doesn't seem to be any restriction or bar to a second prosecution for 
double jeopardy between State and Federal laws. 

Mr. Taylor. That is what I meant to say. 

Chairman Abourezk. Because you can be prosecuted under both 
criminal statutes. 

Mr. Taylor. That is correct. Now if States are not precluded from 
subsequent prosecution on the theory that they are a different sover- 
eign from the United States as a sovereign, then surely tribes are not 
precluded from this. Nor is the Federal Government precluded from 
subsequent prosecution, except by virtue of that 1834 statute. 

Mr. Yates. How do you deal in your treaties with the problem 
of jurisdiction? You have three jurisdictions now of law enforcement 
officers. You have an FBI, you have tribal, and you also have the 
BIA. Do you not? 

Mr. Taylor. That is correct. 

Mr. Yates. Do you propose to change that? I know, for example, 
that in hearings before our approi)riations subcommittee a numl)or of 
the tribes came in and requested that they be given an ai)proi)riation 
to set up their o\vn police fome. 

Ditl you deal with that problem? 

Mr. Tayloh. I believe we do. Actually this takes us to the other 
justice systems. 

Paul, I .think you should comment on this. 

Mr. Alkxaxdek. 'I'herc are two levels of problems. Ono is the re- 
lationship between the two competing jurisdictions, and the other 




lovel of problem which wo deal with move >pocincaHv in '*Otlier 
Justice Systems*' is aelually what is happening. 

Eiirhty pereent phis of all the felony oases that occur on Indian 
reservations subject to Federal jurisdiction are declined for prosecu- 
tion. So, what we have, is a situation where tribes can i)rosecute with 
existinjr courts and police situations but they are restricted in what 
tiiey can ini|)ose as a |)enalty under the Indian Civil Rijrhts Act which 
is effectively misdemeanor jurisdiction. Because the Indian Civil 
lii^xhts Act (loes not dictate tribes shall be restricleu to misdemeanor 
jurisdiction. It restricts the penalty. 

You have a situation, and you mentioned Pine Ridge, is an approp- 
riate example of wliere the ])roblem of the Federal Government 
effectively ex(»rcising the jurisdiction it had is not effectively exercising 
that jurisdiction. 

Recent incidents of response time to major felonv events show a 
2-hour response time. And by the time the FBI, and *nis is this month, 
by the time the FBI arrived k situation that could have been controlled 
under the HI A police, was out of hand. In that situation, the new 
chairman of the tribe is trying to build up the tribal police to take over 
tho-se kinds of functions. 

in terms of felony prosecnitions you have a situation where either 
the tribal police or the BIA police are the first on the scene, to inves- 
tijxate. The U.S. attorney's ofiice will not accei)t a case from either 
one of those instrumentalities. And you have the FBI— who are 
generally distant from the reseriration and generally alien in several 
ditfer^»nt instances to tlie reservation— have to como in later to 
investigate the facts which have already been investigated. We have a 
serious situation with the U.S. attorney not prosecuting. One rationale 
for tlieir not prosecuting are bad nivestigations. Others are not 
knowing the local situation. The other one is that they are irenerally 
not the type of cases that U.S. attorneys offices tend to get involved 
with, or^end to get involved with major cases, and not local law 
enf()r(*ement ty])es of cases. 

This is one of the major reasons that tribes are pushing for an ex- 
pansion of their owi law enforcement budgets, to have the local police 
de|)artment be authorized to mak(» the investigations, to make some 
standards for referral, to increase the penalties that tribes can impose 
with respect to their jurisdiction. 

There are a number of specific recommenrlatlons we make at the 
very end of this chapter about relationships with the L\S. attornevs 
offices. Standards for prosertutions, and the fact that the FBI is the 
investigatory arm, occurred around \N*orld \Var II and it is not some- 
thing that ( ong»-ess said to the Justice I)(»pa»*tnHMit, you must rely on 
FBI investigations. It is tlu* discretion of the l)e|)artment of Justice 
and that is the way they ()p(M*ate, 

Mr. Mekds, Mr. Chairman, could \\v get to some of the* ciuestions 
in regard to the gen(M-al thrust of Mr. Taylor's rej^ort? 

Chairnuui Ahoukkzk. Sure, Sid, did you got your (piestion 
answered? 

Mr. '^'.M'Es. Well, Paid's ex[)lanation hears upon the (piestion and 
ilie |)robleni bears very much on the ((utstion of tribal government. 
What should the extent of tin* trih(»'s jurisdiction be? How niucli 
authority should it have*? Should it hav(» the punishment of misde- 
meanors aiul feloni(»s? That was the reason for my <[U(stion. 
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I know this is a very controveisial **nd serious problem with a great 
many tribes. 

Mr. Taylor. Mr. Yates, that is why I was rather emphatic on the 
* separate sovereignty question and the power to have a subsequent 
prosecution in a Federal court. It goes to a legal issue involved with 
the Major Cnmes Act where the United States has defined 14 different 
offenses committed by an Indiap person that would be subject to 
Federal prosecution no matter who he commits it against — even if it 
is another Indian. 

The point that I am driving at here — because of these delays in 
Federal prosecution and Federal investigation and the high frequency 
of declination of i)rosecution— it becomes very important to the tribes 
that they have jurisdiction over people who might be subject to 
prosocution in Federal court under the Major Crimes Act. 

Mr. Yates. How accurate and how complete are your statistics 
respecting declination and delay of prosecution? Do you have statis- 
tics that buttress this? 

Mr. Alexander. Yes, the statistics come from a survey from the 
National Indian Tribal Judges Association in 1973. The survey has a 
limitation because not all of the U.S. attorneys offices cooperated with 
it. Bu^ that is the best information available. 

Our" discussions with the Department of Justice, the Office of the 
Deputy Attorney Genern], with Doris Meisner, and the Office of 
Planning and Policy, indicates this. 

Mr. Yate.s. I would think that in making your point for Indian 
jurisdiction of this you would have as much statistical data to sup- 
port it kis you i)ossibly can. I know, from sneaking to several Congress- 
men from the West, they run into the situation where their Indian 
people are very much upset because they can't get prosecutions in the 
Federal courts. I think this is something that ought to be investigated. 

May I ask one last question on this point? 

Chairman Abourezk. Surely. 

Mr. Yates* How does the Indian Self-De termination Act bear 
upon the .subject of tribal jurisdiction? 

Mr. Tayuoh. I don't believe the Self-Deternunatioil Act of 1975 
does bear on this question other than that it authorizes the tribes to 
^contract with the Bureau of Indian Affairs for the perfonnance of 
services. 

Mr. Yates. Just tangential then. 

Mr. Alk.kander. WVll, it is also ini[)Iicit in the act because there are 
specif ic funds to build up tribal governments — what were known as 
tlie 104 funds. So there is an implicit recognition by ( ongress in 
Public Law 9;}-6:{S of operative governments in building government 
systems. 

Mr. Vatks. Thank you, Mr. Chairman. 

Mr. Mekds. Peter, I think that was a very good overview. At least, 
in my knowledge of thr .subject matter, it is a very accurate descrip- 
tion of what ^nis occurred with vcmmi to tribal government. And vour 
indications of the initial eflort by the I'Vderal Government to, in 
effect, kill tribal government and effect assimilation up until the Indian 
Reorganization Act in \9'M, is quite accurate. Your indications of the 
effect of the Indian Keorganization Act, nntl even during the i)eriod of 
termination after the Reorganization Act, at Ica^i with regard lo 
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those tribes in whirli termination was not taking place, there was an 
olfort to reeoj^nize some sovereignty, some tribal government and to 
help that tribal government. 

We reallv have to get back into the question of sovereignty here. 
We are going to deal with jurisdiction and as to how that sovereignty 
will be asserted over the non-Indian. The thing I see developing is 
that we have i)laced our reliance for the question of sovereignty on 
cases like Worcester and Cherokee Nation. Those cases were decided 
at a time when the policy of the Federal Government was to keejj 
Indians and non-Indians apart. 

As you stated in your own brief, the thrust of the treaties was that 
the tribes were expected to maintain order among their subjects, to 
prevent degradation among non-Indians, and so forth. That was the 
situation that existed when the decisions in Worcester and those early 
decisions upon which we hinged the whole sovereignty question were 

decided. , , ^ i ah . 

But that was not the situation after 1887, when the General Allot- 
ment Act passed and the allotments that took place afterward, that 
became in-holdings in the reservations at that time and non-Indians 
came onto the reservations. 

The (piestion of sovereignty: I don't think anyone reall}^ questions 
tlie sovereignty and juridsiction, for a lot of purposes and in a lot. of 
an-as, over Indians. But, and as you very well said, it has come now to 
the [)uint that sovereignty, and the jurisdiction to assert that sov- 
ereignty, run to non-Indians. That, reallv, is wliere the collision is 
(KTurriiig now and where it will occur in the immediate futiirc. 

Mr. Tayi.ou. That is really why 1 felt, this historical perception 

V needed t t , - i 

Mr. Mkeds. I think it is absoL;telv essential and I think yours is 
<^ f ,r-..ti . \ don't disagree with it at all. T ii^ree when you say that the 
cM»i.. ;>nve been ijiterpreting and enlarging tribal sovereignty and 
juri.Mlirtion over non-Indians. 

Mr. 'I*AYi.OK. I wouldn't accede to the concept of enlarging. 

NIr. Mkeds. Well, the interpretations 

\\x\ Vates. Followed. 

Mr. Meeds. Well, follow. There hasn't been nnythmg to f()llow. 
The judi( ial evoivement has been toward a recognition of sovereignty 
and juiisdietion over non-Indians. 

And 1 agree with that. 

What has the legislative pattern been, if any, durmg that same 
perio(| of liriip? Since 1959 and 1960, since Williams v. Lee and other 

*-aMv^? , . , . 11 

Mr. T.wioH. There has been no legislative pattern to my knowl- 
edge' on the jurisdictional ijuestions. 

Mr \i.EXANDEK. There is onf* exception to that. 

Mr. Meeds. Well, the Indian CWi\ Rights Act— but I don't know. 

Mr. Ai.EXANntu. We went through this before, but it should be 
oil the record Mnce we are talking about it right now. The original 
laUiMiage n^ferred to tlie restriction on tribal power with respect to a 
lurmber or an Indian and was deliberately changed to any person. 

Mr, Mkkds. That is correct. 

Mr. Va*iks. The original languagv of what? 

Mr Mkeds. The Indian ('ivil Rights *ct which, as you will recall. 
Sill, the lir-^t 10 amendments did not apply to Indians or peo])le on 
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Indian rosorvjilions actually. Until the passage of the Indian Ci\i\ 
KijrhtsAct m 19U0orl908— I was involved in that— these 10 aniond- 
ments, in effert, applied to Indians and we changed it to say a person 
bo there was no question that there was that intent. 

But I think you are also right about this, Peter. There has been 
nothing from the legislative branch with regard to this whole question. 
W hat we are really faced with here— and what the Congress is faced 
with— is: \\hother we are .going to allow the question of sovereignty 
and jurisdiction over non-Indians; what is a reservation; a lot of other 
things; and what is Indian country. A whole array of questions con- 
cerning this. 

Are we going to allow it to occur by judicial iuten)retation, or is 
the Congress going to take hold of this matter and lay down some 
guidelines under which these questions evolved? That is really the 
critical (luestion facing this Commission, as I see it. 

We might disagree as to where it ought to cro, but I don't think 
you disagree with me that that is the critical question. 

Mr. Taylor. Yes. I think it is important to make the posture of the 
current situation clear. What the courts are doing is finding t.iSai 
sovereignty and they are also finding essentially no limitations on it. 
1 here are no statutory limitations with minor exceptions. 

You have got the ex. ept^on of the Major Crimes Act which inserted 
rederal jurist iction into the picture. 

^^Ij;- /ate;.. How recently were the court decisions to which you 
refer? How recent ly ? 

Mr. Taylor. Mancarl was 1975, McClanahan was 1973, Williams v. 
Lee was 1959 

Jates. Which court are you talking about now? The Court of 
Claims? 

Mr. Taylor. Sui^reme ' 

Mr. Yatks. The Supreme Court showed a disposition to follow 
\\ orcesteriuul Cherokeei 

Mr. Taylor It says they arc totally viable. McClanahan said that 
we mus^t consider tribal sovereignty as a bp_Kdrop to their analysis. 

Mr. ATKs. As Mr. Meeds poinis out, and 1 think correctly, this is 
the [)rohleni we have as to whether or not we changed tlic laws. 

Mr. 'I'aylor. That is well stated. 

Mr. Mkeds. Well, I might disagreo with that a little bit. Whether 
we chnnged the judicially established precetlent and judicially 
established 

Mr. ^ ATKs. There is no question Congress does have the right to 
change the law in this fouiiection. }5ut wo have to decide whether wo 
wniit to change what the courts have saiil is the current law. 1 think 
you stated it correctly. 

Mr. Mki;i)s. I didn't state it •.u'.te that way but I am sure I did 
state It correctly. 

Mr. Yatks. Ac.-onling to the staff the amendment that 1 ofTered 
was one that the courts ap{;rove(l. 

Mr. Taylor. I think an important thing here in this judicial 
evoh'fion process is the ' asos come up on a fact bv fact basis. And 
the two cases I alluded UvJdIphani v. Scldif and the.'iidyanle ra-^c 

Mr. Mkkds. Bad facts. 

Nlr. Taylou. They luo bad facts for persons ronte.sting trii)al juris- 
diction, and I would like to just reiterate (hem. 
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Mr. Meeds. They are. 1 don't see how the court could have done 
an V thing else. 

Mr. Taylor. At the sake of perhaps 3 minutes time I would like 
to iu.st reiterate the fact situation in those cases. 

The Oliphani case came out of a small reservation in the State of 
Washington — the Suquamish Tribe. It involved a non-Indian, Oli- 
phant, who anpeared at a tribal ceremony. This (ceremony is an aiuiual 
event with tne Suquamish Tribe, They get thousands of people in 
for it. 

They called up the local county sheriff and said, "Look, we would 
like some deputies down here to help maintain order at this ceremony.'' 
The county sheriff said, "Well, gee, all my fellows are off tonight. 
I will be in the office. If you have any nroblem, call me." The problem 
is his office is 40 miles away. 

So low and behold, they had a problem and Mr. Oliphant is accu>.ed 
of having taken a poke at a trioal police officer who attempted to 
restrain him. So the tribal police ofTicer arrestee, him and hauled him 
down to the city jail in Bremerton. The tribe had a contract with 
the city jail, so Oliphant went down to the city pokey, lie contested 
the tribal jurisdiction over him because ho was a non-Indian. 

The case went to the U.S. district court on a I^abeas corpus petition 
and the district court affirmed the tribal jurisdiction. It went to the 
ninth circuit and the ninth circuit affirmed ar ^ that is the legal posture 
of that case right now. 

This incident occurred on trust property owned by the tribe, and the 
Oliphant case very carefully points that out. 

Very shortly they rvere <:onfronted with a new situation in which 
Mr. (3liphant was peripherally invoh ed, where he and a buddy %vent 
out to the Suquamish Reservation and apparently overindulged or 
something, and thev were driving around the reservatioa and the 
tribal poHcc ga^*e chase to them. I think they were racing around. 
'Ihe race took place through trust property and fee patent porperty. 

Eventually, they were stopped on a parcel of fee natent land. The 
tribal poliri^\-ehicle pulled m front of this car dri\en by Belgarde, 
Belgarde then stepped on the gas and ran into the j)olice car. So again 
the court immediately had a new situation: Does the tribe have 
jurisdiction over a non-Indian everywhere within the boundaries on 
nontrust land? 

The district court said: Yes, they do have it. They affirmed the 
jurisdiction again. 1 am not sure whether that one went to the ninth 
circuit or not. Does anyone know? 

Mr. WHi\RTox. It is part of a petition to the Supreme Court now. 
It is under an unusual procedure, because the Oliphant case 'Hd not 
spocifirally limit the jurisdiction of the tribes on trust land. The 
appellants have petitioned the court to include Belgarde in review of 
the Oliphant case and they have not decided on the petition for 
certain. So they can wo one of three things. 1 hey can deny the petition 
altDp:ethcr, or take Oliphant 



treaties with Indian tribes or it may pass laws which impuige uj)on 
what the courts have indicated is now Indian so/ereignty. If any 
Inuian person>- suffer any kitul of property damage as a result of 
that: Doesn't the Government have to pay conii)ensution? 
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Mn Whauton. Vos. 

Mr. Tavlou. I liiink, as a gonoral proposition, that is true. T 
woulii liko to nniko one point here, which we failetl to mako the last 
time. 

It is true thai the Supreme Court decisions have affirmed the 
rijrht of Confcress to alter these treaties. It should be stressed that 
from an Indian point of view tlie alteration of those treaties, through 
the unilaieral act of Con^jress, is considered by them to be illegal. 

Mr. Yatks. Bad faith at any rate. 

Mr. Taylok. Yes; and there is no recourse beyond the Supreme 
Court which has affirmed the power of the United States to do this, 

Mr. Alexander. Let me just expand on that for a moment. 

The notion is that the Supreme Court, in a political doctrine situa- 
tion, will not review the act of the sovereign of which it is u part. 
Just as Chief Justi(;e Marshall makes very clear in the early cases 
that tlie courts of the sovereign, in relationship to another sovereign, 
have no business telling that sovereign it is wTong. Even though the 
judge uses language to the effecrt that even though individually it is a 
matter of international law, the sovereign might be right or wrong, 
the sovereign's courts cannot tell him that. So that is the posture. 

.Mr. Meej)s. If the gentlemen will yield: Could I pu: ue this (jues- 
tion nf the legislative assertion of definition of what sovereignly and 
jurisdii^tion are? In the absence of some taking of a property riglit, of 
an interest, (compensable right, I don't envision that there would 1)0 
any right to compensation at all. For instatue, let's just say that no 
Indian tribe has a right to tax a non-Indian —which may actually he 
flying in the teeth of perhaps some later Suj reme Court decisions. 

But say ve were to say that. I do not conceive that to be a com- 
pensable right which mh individual Indian or a tribe could get com- 
pensation from the Federal Government. On the other hand, if the 
Congress were to say that Judge Boldt was inccrr.-t in allocating oO 
percent of the salmon to the Iiulians of the treat.-' area thI that it 
shouldn't be 50 pei'cent, it should only be 25 perc(^iit, tlieu 1 conceive 
that that is a (compensable loss. 

Now am I incorrect? 

Mr. Whauton. 1 wouldn't agree entirelv with that. 
Mr. Mkkds. ok. Tell ine why. 

Mr. Whahtu.v. Particularly with respect to hunting a!ul fishing 
which you referred to in l\S, \\ Washltujlnn, Part of that decision 
pj*(»clu(h»s tin* right to r'»;rulate off \]w reservation. 

Mr. Mkkds. That is corrtM-t. Before you go an\* further, I (»!da!-ii:(* 
my position by sayiu/ lluit I think tlic Conf^*ress ('ould al)solntelv siiy 
h(P'' that was going to be regulated and wipe Boldt out entin»l\ oli 
what he siud al)()ut n»gulatio and it is not a coin{)ensal)le lo-.s at all. 

Mr. WiiAiiTON. I gu(iss I jUst disagree* with that. 

.Mr. Vaths. It is not disagrceabh* to Irulian people? 

Mi*. Mekds. Not in a matter of r(>gnlation l)e(*ause the (*origr<»>s 
re^ei'ves pleruiry auth(>rii>- omt Indians and I think the ( 'ougros 
can say how Indians will l)e i-egulatcd in that r(»sp(»ct without en- 
countering a '*oinp(»nsabl(» loss. 

Mr. Vate.'^. What do you mean when you say Congress reserves 
authoi'ily over Indians? 

Mr. MKKD-i. To pass laws affect ing Indians and all other riti/.ens 
of the Cnit(»d Suites. I'hat wlu^n tlun* j.^ass hiws winch change their 
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rights, their obligations, that these are not compensable losses. We 
do this all the time. 

Mr. Yatks. Yes; but the Supreme Court has just held that with 
respect to the obligations of the city of New York they could not be 
deferred. Why then is that different than a contract between the 
United States and the Indian people in Washington? 

The point 1 am making is that, if I understand what you are 
saying 

Mr. Mkeds. I don't know what case you are talking about. 

Mr. Yatks. 1 am talking about the Big Mac obligations in New 
York City. Everybody agrees they delayed payment of those obliua- 
tions, an(l the Supreme Court said they coulcfn^t be delayed, anil it* 
a person wanted to be paid, they could be paid. 

Now you have a treaty between the Indians in Washington and 
the Federal (iovernment. 

Mr. Mkkds. You are talking about a contractual right. 

Mr. Y.VTKs. Well, isn't a treaty a contract? 

Mr. Mkkd.s. No. 

Mr. ALKXANDKit. A treaty is an international contract in whicli a 
form does not exist for those rights. The Supreme Court wouKl ivfuse 
to accept where mere is a right and which they can place a value on. 

What wp shouliln't lose track of in this conversation, hv com- 
pensatory i:;dit is that the powers of ji:overnment are rights tluU are 
invaluable, that cannot have a 'lollar figure attacheil to them so that 
you cannot say that the right of an Indian tribe to regulate land-use 
control in Papago is worth $100 million or million. 

Mr. Wilkinson. I will say one thing. Indian treaties are contracts 
which create compensable rights, and whether this is one of thcni 1 
don't know. But they are contracts which create compensal)ie rights. 

(Miairinan Ahouukzk. I would disagree with that. 

Mr. Mkkds. I don't think Indian treaties are contracts which 
create compensable rights because I agree th(»re is no forum. In thc» 
absence of the Indians be(;omin^ U.S. citizens, there wa.s no forum 
under which these compensable rights could be asserted. 

Mr. Wilkinson. Congressman Meeds, th(M*e are hundreds of cases ' 
in the Court of Claims. Not in the Indian (^'laims but in the Court 
of Claims awanling tribes damag(s for breach of Indian in»atics. 

Mr. Mkkds. Under special legislation—everyone of them. 

Chairman Ahuuhkzk. Let me get my word in this thing. 1 think • 
you are both mistaken on the premi.se of the thing. 

A treaty is not a contractual right. It doesn't have* the same standing 
as a contract and so, therefore, ireaties are, realh . unenforciMiblo 
anyway. Th(»y are done so today in the United States on the basis 
of moral authority only, but no legal authority. 

Hut secoiul wherever the right, where the hunting and fislrng 
rights came from in this particular oecusion, wherever that right, 
deriveil- -and I^don't know exactlv whore it was deprived - the taking 
of tbnt right w()tdd b(* c()mpensa))le under tiie fifth amendmcMit. It 
woul. be a fifth amendment takimr but not based on a treaty. 

Mr Wilkinson. It is based on a treaty. The Court of Claims Act 
waives sovereign immunity for claims against the Government, but 
it wasn't specific in any amount. Now I agree that a court was set 
up to hear those clainu*, but it wasn't just an Indian court. Tribes 
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have come in, in num<*rous cases, alleging and proving breach of 
treaty rights which were compensable. 

I tnink the Senator's pt.int is that before the Court of Claims was 
set up to hear many, many cases — not just Indian cases — soverign 
immunity barred those claims. But the Congress has waived sovereign 
immunity for contractual claims including treaties. 

Mn Meeds, OK; that I a^ree with. We have waived sovereign 
immunity with regard to treaties and to setting up the Indian Claims 
Commission and a number of oth^r things. But what I want to do is 
make a distinction between nror Tty rights and the right to govern. 

I think property rights ot all American citizens are compensable 
when they are taken. That include.-, Indian i)roperty rights as well as 
anybody else's The right to govern is not a compensable right. If 
the Congress \vere to enact lofrislation which says that no Indian tribe 
can enforce criminal jurisdiction on its reservation, that the Federal 
Government would have all criminal jurisdiction on reservations, that 
would not be a compensable right which is taken from the tribes. 

Mr. Taylor. Mr. Meeds, I am sorrowfully compelled to probably 
agree with you. 

Mr. Meeds. I know you are* 

Mr. Taylor. None of the tribes got compensation when C*ongress 
placed them under State jurisdiction in Public Law 83-280. They 
didn't get compensation when the United States asserted Federal 
jurisdiction in major crimes. 

Mr. Yates* Wait a minute, Lloyd. Why did they get compensation 
from Public Law 8.V280? 

Mr. Taylor. They did not. 

Mr. Yates. They did not. Oh, I am sorry. I misumlerstood. 

Mr. Meeds. None of the acts, in ofFect^were restrictions on sov- 
ereignty — the i)ower to govern. 

Mr. Alexa.noer. But in the jjoint in regulation of hunting and 
fishing rights: The removal of a power to regulate in \hui situation 
impinges on the value of the hunting and fishing rights, und that 
would b'^ compensable. 

Mr. Meeds. S^^t at all. 

Mr. Yates. IIow did they argu** that? What justification? 

Mr. Meeds. Ho is just assuming it (i()(»s. I can just as h)gi('al!y 
assume that it doesn't. Indeed, it might even enhance it. 

Mr. ^\\TEs. How does he sustain his argument, Lloyd? I would 
like to f:nd out how he comes to that eont^lusion. 

Mr. Meeds, llv hasn't. 

Mr. Alexander. Because the power to regulate and control the 
taking of the resource 

Mr. Yates. Take the Ihldt decision, for example, where the catch 
is supposed to be divided between the w> * e people and the Indian 
people. Suppose the Congress were to p a law .-^aying that the 
jurisdiction ovet the regulation should %e with Ih^ State of Washing- 
ton, for example. Ls that ronipensable? In whnt way is it conipensabh*? 

Mr. Wilkinson. In this context, much of what a treaty right is 
the right to be free of State jurisdiction. Understand, ('ongressninn 
Meeds, I think I agree with thp general thrust of what von are >aying 
but I think I ran see proof areas which is what Paul is suggesting 
where there might be prohlonis. 
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Suppose that the States arc given jurisdiction by the Federal 
Government, and in fact fishing rights are cut back 

M'** Meeds. W**11, that is a different question. 

Mr. WiLKiNBON. I think it is a serious question. 

Mr. Meeds. It is a serious question in considering it. But we are 
theorizing right now. And in that theory we, I think, must suppose, 
as we always do when we theorize, that' people are going to do what 
thev are supposed to do. Now if you want to argue that that is a 
bad thing to do because the States" might do this, then that is a dif- 
ferent argument. 

Mr. Yates. Of course it overlooks history, too. 

Mr. Meeds. Well, whatever, but the theory is that the Congress 
can change the soverei^ty — that is to say the ])ower to govern — or 
the Indian tribes can wipe it out as far as tl'iat is concerned, and unless 
it affects a property right it is not compensa})le. 

Mr Yates. I think that I nm constrained to agree with the pres- 
entation of his argument in this. In granting jurisdiction over hunting 
and fishing in the State of Wasiiington to the State, there is no com- 
pensable right at that point. If the State, bv its regulation, takes 
away the property right of the Indian people there, that is com- 
pensable. 

Mr. Meeds. Exactly. 

Mr. Wilkinson. I have to say I think it is just, perhaps, a little 
tougher than that. An Indian treaty really says that the States have 
no power to regulate at all. That is really wliat it says. 

If you were to give the vStates the })owor to impose that, that wouhl 
be giving them the power to regulate and would result i-i fewer fish 
in the Indian nets. 

Mr. Yates. But yoti don't know that. 

Mr. Alexander.* The power to regulate liunting and fishing i-^ an 
economic power; it is an income resource to tribes, for lieensing and 
other such measures. 

Mr. Meeds. Paul, would you agree with me that the PVderal 
Government would, without compensation, sa\' legislatively that no 
tribe has the right to ta.x non-Indians and that that is not a com- 
pensable loss, 

Mr. Vatks. On Indian land? 

NIr. Mekds. On Indian land or anyplace else. 

That is a mueh stronger showing ot* actual taking of a governmental 
j)n\vor which mean?^ income. 

Mr. Vatks. ^ would yon yic^ld on that for a faetual >ituation? 
Suppose, on . )le situation, for exam[)le, there were some white 
people whos( .'ent to school, and the Indian i)eople were taxed 

us well as the NMiitc people for tlie admin'stration of the school — in 
spite of the congressional statute that Mr. Meeds refers to — could the 
Pa|)agos enforce that? 

Mr. Alicxandkr. I think a good argument can be made for an actual 
economic loss which could he compensable, ^'oii can^t justify property 
riglits in a narrow sense of an identifiable crop of t ees which are being 
removed or a specific acnMige that is being remov d, and the situations 
will vary. It is difiicult. I will clearly grant that it is difiicult to find the 
value on many [)owei-s of goverrunents, but there are many sit.iations 
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in oconomic value that can be shown as natural loss. I thmk a case can 
bo made. 

Commissioner Borbridqe. Mr. Chairman, a number of things 
happen in here. I want to review them in my own mind as to my 
perception of what has been said or not said. Starting: with a familiar 
subject, the aboriginal rights and claims, and then moving over into 
sovei'oignty and then coming to the point where we are, I would state 
the following: 

We recognize the right of sovereign to extinguish aboriginal title 
and the courts have pretty well ui)liel(l this to the extent that in 
Alaska wo caino face-to-face with the Tee-IIit'Ton case whi<5li again 
reiterated the right of the sovereign. So 1 don't think that with respect 
to the right of the sovereign to extinguish aboriginal title tliat we 
are questioning that right. Rather, what I would say, is that it has 
been a matter of policy, not always strictly adhered to in the highest 
standards, that the Government has chosen to weigh its amenity. 
Anil, in effect . i rough a series of treaties, and siarting about 1S71 
with executive agreements, and then later in acts of gt^neral and 
si)(»riJi(» jurixiiction, it has enabled the Indian tribes to come into the 
courts wlinre through litigation the tribes have had an oppoitunity to 
rrcov(M- for'itlie losses which have been caused by 'Mther action taken by 
the Ciovernment as it imi)acte(l the aboriginal land or the failure of 
the (iovernnu»nt to so aet to exercise a trust i)osition by protecting 
those Indian lands. 

What I am stating here, as I perceive it as a layman on the one 
hand, we have the bare naked question of the bare naked power of the 
s()ven;|gn.taiict-iu4kh*ntny..But I am also saying that we have to say 
rlearly for the record that has not been the fiistory and tliat has not 
berii the policy 

1 tliink it is one thing to say that we can extinguish it and not pay 
a ( Hut I think, out of fairness, wv have to make cl(»ar for the 
I'ecord tlii^ is not what this Govei'umtMit has boon doing over moi-e 
than these 100 years that we have had of litigation and history and 
national polic\'. 

Th(»n, as we come to the matter of sov(»r(Mgnty, again I think we 
have said on numerous occasions, although I am not sure, that there is 
unanimity and agre(»nu»nt on the issue that sovereignty again is com- 
jiosed ()f a nunibci' of characteristics and that, as wo hiwc ol)S(»rve(l 
the history of from whence soveriMgnly chai'acteM'istics luiv(» come, 
tlu»y h;[\'o not been conft^rrcHl by judicial action, nor have th(\v boon 
conferred by legislative action of the F(»(l(»ral Governnu^nt, l)ut that 
we have had Xho uluisual situation of having a sovei'tMgn within a 
soveHMgn. 'i'lierefore we say, as to the In.lian tribe, there is no al)solute 
sovereignty. 

Again I would like to point out that, at least in the view of a layrnan, 
that wh;it we hav(^ hens tluui, is a niatttu* in which the Goveriunent 
has -otight to t(Mnper \ \w (\\ercise of ban* ruiked powei' by m inon* (»n- 
lighleiH»d posture and t hat t ho po>t ure of r(»cotnpense for Uie taking of 
aboriginal rights, it seems to n\i\ would ho very hard to divcirce fn^n 
any takings of tlu' sovci-tMgn rights. 'J'hat is tlu* rights of self-gov(»rn- 
ujcnt, some of which, without any (jueslion, will t)enr u[)oti Xhv capa- 
bility of a trib(» to so act as either to prot(»ct or eiduuic(» the rights to 
safeguard its lund, its resources, and other associated rights. 
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I think wo have «ll stuck an oar in. I have just now stuck a paddle in. 

Mr. Taylok. Commissioner Borhridge, I don't think that the 
prinriples involved could have been better expressed. It was as if you 
were reading out of Felix Cohen. 

Coniniissioner Dial. 1 guess 1 will direct this to anyone on the staff 
here. It ai)pears to me tnat maybe Congressman Meeds' discussion 
here is along tliu lines that Congress can do no wrong as far as legisla- 
tion goes, and maybe ho is ignoring Marlboro y. Madisoii. It seems to 
me that it is not brought out that the courts have a nlace, that we do 
have judicial review. From 1801 to 1835, during the time of John 
Marshall — he made more decisions than any other ju(lge in his- 
tory wliich iMv still holding todav — and we couldn't possibly ignore 
Worcfsfer v. Geonjla and the Cherokee Amotion case. I just wonder if 
we art'ii't overlooking here the power of the Supreme Court of the 
United States — yet it is almost 150 years ago — and 1 ani concerned 
moro whereby Congress can do this and they oan do that. 

\Ve know that C'ongress can i)ass laws, but I am sure that the 
Congress, in any law, will want to considi^r certain Supremo Court 
decisions, do th(\v not. Congressman Meeds? 

Mr. Mekos. If the gentlenuin will yiehl. I hoj)e I have not been 
construed as having stat(»d that I think this is what should haj)i)en. 1 
am simply attempting to protect the sovereignty of the U.S. (jovern- 
inent in tins instance. 

And to get to what Mr. Borhridge says, I think the jmlicy that we 
take atul the humility with which we approach these things is often 
more important than what we can do. 

But I think it is also very imi)ortant establish the base of what 
these things are premised on. That is all 1 am trying to do. 

Mr. WihKiN.sON. Congressman Meecis, just very briefly, I just 
untpiestionahly agree with your analysis as apnlied to most govern- 
ments. To take your example o^ a demonstral)l(^ loss to the ta.xing 
capability of a trihe, the dimunition in annual income of a tribe, that 
with the city of New York, perhaps that would be all right to alter 
that taxing structure, but I don't know of any case law on the Indian 
point. But \ -hat I am saying is that if you turn that case over to a law 
firm like the Native American Rights Fund— the Indian treaty and 
a (iemonstrable cash loss to a irihe — I think there is a r?al possibility 
some recovery might be awarded in the case of an Indian treaty. 

Mr. Mi;Kf)s. I ran understand I would certaiiily argue that if I 
were representing an Indian tribe to which it oceuned. If I were on the 
other side, I would be arguing very strenuously that the Federal 
Government in assertion of its sovereignty can imi)air or can preseribe 
the e.xereise of any other '•'overeign within the fabric of this eountry 
excei)t States, in some instuiices. Subject to constitutional restriction, 
let's put it that way. 

And that, only if we maintain that as the Federal Government 
sovereign, because if -ou start eroding that sovereignty by allowing 
or preventing the Fof^-ral Gove**nn -^nt from exercising it in certain 
instances, then you I»avo created other sovereigns which are more 
sovereign in those instances. 

\Dil I, as you k'^iow, am opposed to doing that. 

Mr. Vatks. We have that situation with the Concorde airplane in 
New York City. The question is whether the Federal Government has 
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the right to let tho Concordo fly into N'ew York City, by giving it a 
certificate, when the Port of <^nw York Authority fiays it can't fly in. 
As of now, at least without a lej^al decnsion, the Port of New tork 
Authority savs it can't come in and it is not goiiig to come in. I think 
it will nrobably wind up in the Supreme Court, 

Mr. AIeeds. My impression on that wom^A be that the Federal 
Government will win that case, I think it cI ?arly falls under the 
Congress clause on which the Federal Government has plenary 
jurisdiction. 

Mr. Yate8. But the question of preemption is whether the Federal 
Government has acted. Just as you point out here, the cpiestion is 
whether the Federal Govprnment has not acted, but should have, to 
take the jurisdiction away. 

l\ still leaves the question of compensation. That may come with 
the quest icj of the position that may result. 

.Mr. Meeds. If thoie is any taking of property rights, there will have 
to be compensation, as I .see it.'^No question about it. But you have 
got to be very careful to distinguish between the t-king of property 
rights and the powers of sovereignty. 

I don't think there is any compensation for legislating away the 
rights of sovereignty of Indian tribes. 

It is billions of dollars down the line on it and it is obviously going 
to be litigated. I can't [)re(lict how it will come out, rxcept how I feel, 
personally. 

diairman Ahourezk. The stafi has advised that in order to get 
everybody lunch today wc have got to break up at about a quarter 
io 12. Otherwise we wHl be unable to got into the dinin^j^ rooms or 
cafettu ias because there are a lot of groups coming in. 

So we Iwive got 5 m'lutes, and whoever is talking I am going to 
Ijave to cut him off at that time. Either that or agr-^e not to eat. It 
is all right with me. 

\V(* have to be in the ilining room before 12, that is why we art 
bnviking up at a quarter of 12. 

(\)mnussioner WurrKcRow. Mr. Chairman, 1 would like to com- 
mtnit here for just a moment. As I j)cr('eive tliis j)articular situation, 
and as I look at Public Law 9.S-5S() iliat cstal)lisl::^d tins [)articular 
( ommission, I look at :t fiom the standj^oint of an Indian out in the 
field that has; hoen active in tribal affairs most all of his lift* and from 
tl;c standpoint of the historical tHMitment in the n^lationshij) between 
the F(»(lcral Government arul tribes, and as States moved into assum- 
ing jurisdiction. 

I looked at it from that standpoint and I thought: Well, now, hen* 
i- an ()[)portunity, once in a lif(*timr, whereliy w(» might be able to 
gel ^oiue justice. \Vc might be able to get some of the historical direc- 
tions turned around and that the morality involved and that (he 
l(»gaJity involved in these actions would actr.ally be brotight Uf tlie 
forefront so that onc(» and for all the American people could actually 
see these long list> of brok(Ui treaties, the actions and reactions that 
took plac(\ 

1 don't think then* i< any question in tliis [)articulflr i istancc* of 
<he |)')wer of sovereignty of tlie l-nited States. I think we all reallv 
un<ler>tand that if tlu* I'.S. Congress d(»sires to n(*gat(* t^vcry treaty 
and every relalion>lii() tlir.t ih.e Federal (lovernnient has with the 
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American Indians aroinv^ the country, they could so do it. The only 
recourse that the American Indian would have would be in the polit- 
ical structure, and being outnumbered as they are, it would oe a 
terrific fight uphill for them to do so. 

I think what we need to do in this particular instance is take a 
look at what we have done in the past with other nations that have 
been conquered by the United States of America and its allied nations. 
What did we do with Austri . and Germany? What did we do in 
ItalyV Wbatdidwedoin Japa.i? 

I think these particular relationships, insofar as our Federal uov- 
emraent relating to other sovereign nations as conquered nations, 
have to be taken into effect. If we took a look at what we did do with 
those nations that we have just recently conquered and what have 
we done to those nations that we conquered years and years ago, 
and those court cuses that have been handed down through the many 
years — Worcester v. Georgia, that particular case is still on the books, 
•It is still a precedent setting case by the Supreme Court— and if we 
start looking at those particular instances whereby decisions have 
been made and then *ye take a look at any new decision that has come 
down the road — every decision maae has to be based upon the nremise 
of what took place yesterday, what took place in the past— then we 
cannot, in all due respect, turn our backs upon those decisions and 
try to create a new atmosphere within these concepts. 

The tribes have the resources. I believe our task force No. 7 pomted 
out the fact that within those lands some 50 percent of the total 
energy reserve of the United States is still within those lands. 

My principal concern here is that we lay down the protections so 
that those lands and those resources can be protected. So that those 
people owning those lances can receive fair and compensable rights — • 
moneys for those particular resources if they so desire to contract for 

them. . ^ . , . 

With the freedoms of our United States of America and its Consti 
tution, I think our individual citizens and our tribes have those rights^ 
I don*t think we are asking for anything more than the morality to be 
employed and that the (lire circumstances of historv be rectified. I 
think that this Commission has that right and has that obligation — 
has a once-in~a-Iifetime opporttmity to do so — and I would like for 
each and every one of us to think about those aspects even though 
some of these may not be politically popular. What are the moral and 
the legal issues involved? 

Sure we have got an avful lot of non-Indian people out there just 
waiting around the reservation today to pounce upcn those resources. 
The greediness of neople definitely will prevail, because there are more 
greedy people in tnis world than there are sane people. Now that is a 
definite statement that I will make and I will stand on it from now on, 
and I will go down the I'st. 

Chairman Abourezk. We are recessed for lunch. We will resume 
at 1 o'clock. 

[WhereUi^on, at 11 :45 a.m., the n^ec^ing was recessed to reconvene 
at 1 p.m., thi: same day.] 
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Chairman Abourezk, We left off just as Jake finished. We have got 
only this one section completed by the staff, I think wa can finish it 
today and then, hopefully, the remainder of the materials and the 
rewrite on this material wul be ready for our February meeting. 

So, do you want to start working on the principles and the rec* 
omrrendations? 

Commissioner Dial, Mr, Chairman, before you begin, let's set an 
hour to adjourn because we are makmg flight arrangements. 

Chairman Aboukezk. All right. What is your earUest time for 
getting out of herfj then? 

Commissioner Dial, I plan to leave atlfeomething after 4 p.m. 

Chairman Abourezk, Let's adjourn at 3:15 p.m, today and let's 
try to get through it, 

Mr. Yates. All right. Let's stop Yates and Meeds from caucusing. 

Chairman Abourezk. If we did that, we could adjourn now;, 

Mr. Taylor. Mr, Chairman, there are a few more observations. 

Chairman Abourezk. Before you go, Pete, this is a map we asked 
for last time; right? 

Mr. Taylor. Perhaps we should start with that now because I 
would like to get that out nf the way. At our last meeting there \yas 
a request for a map. It all derived out of a proposed recommendation 
we had in this material that I handed out here today. 

Mr. Yates, I gave it to you yesterday. Calling or i ecognizing tribal 
jurisdiction over all lands within reservation boundaries. The principle 
mvolved was a question of tribal jurisdiction over all lands within 
the boundaries of a reservation and it derives out of a recent Supreme 
Court decision 

It found that a particular reservation, Sisseton-Wahpeton had been 
disestablished or that the exterior boundaries had been disestablished 
by one of the allotment and opening statutes for non-Indians who 
were authorized to homestead. 

I thiu the point of contention was the use of the terra original 
reservation boumlaries and we were asked to draw a map that would 
show original reservation boundaries and the diminishment of tribal 
lands that had occurred. 

So we have prep^M^ed this map^ Well, Fred and Kevin both pi spared 
this map and I consulted with them a little bit. I would like to call 
on Kevin to explain what it is he has drawn. We have two maps, 
actually. Kevin, would you come on up.? 

Mr. Cover. The yellow areas that you can see up hero are the 
present reservation boundaries as they were established by the last 
act of the statute relating to each particular tribe. The red areas are 
what we could find as the boundaries as of 1885, which would include 
most of the State of Oklahoma, a great portion of the State of Mon- 
tana and this is not quite ri^^nt. Actually, the Sioux Reservation at 
that point extended to about right here. 
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We found that in onier to show how the reservation boundaries 
had been diminished for each individual tribe would have taken the 
better part of 3 or 4 years and it couldn't be drawn on a single map 
because there are many paners, particularly in Oklahoma and on the 
feioux area, the boundaries have changed so much that at times these 
five reservations here in Oklahoma covered the whole State. 

A treaty in 1867 moved them into their present State, or in 1866, 
and a treaty in 1867 established the other reservations here. 

So what we aid was to take just one particular tribe and show the 
km of dimmishment that occurred. I assume when Pete was talking 
about jurisdiction within the original boundary, or within the bound- 
ary of the reservation, he means the yellow area. 

Mr. Taylor. That is correct. 

Chairman Abourezk. Pete, I am trying to recall what was the issue 
that this centered around. It was concerning reestablishintr original 
boundaries? 

Mr. Taylor. No. It was a proposed rule, or a finding that would 
recognize the tribal jurisdiction extended to the exterior boundaries 
of the reservation and that in the absence of a specific congressional 
act, specificall>' disestablishing or altering reservation boundaries, 
it was the sense of Congress that no reservation would be found to be 
disestablished. 

The intent of it was to overrule essentially the case that was laid 
down in the Dakota case. 

Chairman Abourezk. And that is why I asked that a map be drawn 
to show how much land would be affected everywhere. The argument 
that I have against that rule is shown very much by this. 

Mr. Taylor. We have another map that I think will demonstrate 
your concern even more than that. Kevin, if you could show that now. 

I might say that the request was to show diininishnient of all reser- 
vation lanih-..^ We simnly are not able to do that. So we selected a si)e- 
cific area which just happens to be your home State, Senator. 

Mr. GovER. As you can see, this is the area of North Dakota, 
South Dakota, and Nebraska. 

The first treaty with the Great Sioux Nation was the Treaty of 
Fort Laramie in 1851 and it established the boundaries of the Sioux 
territory. 

As you can see, in this green area, down the Missouri River to this 
point on the Great Sioux Kiver down to Nebraska over to a point 
somewhere here in Wyoming and back up to approximately what is 
now the corner of South Dakota. 

A suhsemicnt treaty in 186S, again with the Great Sioux Nation, 
established this reservation. Again, .-.tarting on the east bank of the 
Missouri River, up the Missouri to what is now the northern boundary 
of South Dakota, straight dosvn that border to the western boundary 
of South Dakota straight down to the northern border of Nebraska 
and back across to Oregon. 

Now, the 1868 treaty was the la.st actual treaty made with the 
Sioux Nation. In 1870 there was jin agreement between the Sioux 
and the United States. The Sioux contend that it was not an 
agreement at all; that it read, at this point, from the middle of the 
Missouri River, ui) the Missouri and— again, to the top- -to the 
northern border of South Dakota— no, excuse me. It went nil the 
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way up to the present northeast point of Standing Rock down in- 
cUrding this orange area down to here. This is the Cheyenne River, 
and back like this, including all prescnt-dayieservat ions except Crow, 
Creek, Yankton, Santee, and Sisseton. Yankton, Santee, and Sisseton 
were established before the Treaty of 1868, but these were not con- 
considered to be parties to the Treaty of 1868. They have long since 
ceded much territory to the United States. Sisseton, in i)articulur. 

Santee is an Executive order reservation. Yankton is an agreement 
reservation that was established, I believe, around the early ISGO's. 
So these three reservations, or the people inhabiting those reservations, 
were not party to the Treaty of 1868 or the agreement of 1876. 

The reservations that you see in yellow area for the most part, 
were established in the agreements in 1882 and 1883. Although, just 
to show how difficult it would have been to 'lefine each reservation 
through history, Standing Rock's original order ran something like 
this, and the rest of that was Cheyenne River. 

The border between Pine Ridge and Rosebud did a dance for about 
6 years before it was finally established here. And this area, including 
the olive color and the line there, was the original Lower Brule 
Reservation. 

Now, in 1889, with the Allotment Act, they redrew the reserve tions 
again. That established this border of Standing Rock and Chejenne 
River and finally established this border. 

This section was ceded to the United States, The Lower Brule 
was move 1 to this reservation you see here. And the Crow Creek 
reservation was al? -> established by that reservation* 
\ Th'< """'ion had ueen formerly the Lower Brule reservation and was 
added to this one. And I believe the red area 

Chairman Abourezk. What you don't sho^-'^ on that map is part 
of the reservation tliat has been diminish a over the past 60-70 
years, whi(^h is one thing I think was needed. But I think this is 
adequate for our pur[)oses right now. 

Mr. Taylor. Mr. Chairman, that is really what the legal question 
is, whether ^-r not those reservations have been diminished. 

What wo are not showing is non-Indian land ownership patterns 
within th^ reservation. 

Chnirnu-^r AnofREZK. What n-ou are not showing? 

Mr. TwLOR. That is correet. 

Chairnu.'i Abouhezk. That is what 1 am saying: That the areas 
that nvo in tl''^|)Uti' ri<rht now for purpos(\s of this dispute an* not 
shown hen*. 'I'l.at is right, and that is (^xuctly whnt we are talking 
about. That is what we discussed tin* last time — wus that th(- ar(»ns 
that the Indian furtion. believes has not l>een tliniini.^hed. \\jn doiVi 
delineut(\ 

But let me jiist recapitulate the prinei[)lo — the staff a>k(ul for 
approval of at the last meeting — was (he an^as that are dimini^luuK 
that are no hniL'er in Indian owiiershif) hut whicli have* not been 
speeilically ceded l)y congressional act. Tlic^y aie asking for n\sumptiou 
of Indian juri-clictim ovvv those ar(»as once again. 

Am I forn^ct in that? 

Mr. Taylou. I would say that it is a recognition of Indian juris- 
diction and I would sav jurisdiction which is being exc^rcisetl at tliis 
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time, and at that time in the Dakota case the Sisseton Tribe was 
exercising jurisdiction. , . *u^. 

It involved a case of a child that was taken awav by btate autho 



It invoiveu a case ui » cuuw "".^ »«.«.v.4 --. 

ities from its mother. This was on the Sissoton Reservation, w noli 

' " 5 and what we call an 
non-Indian parcels of 



was opened up" for settlement by non-Indians and what we call an 
allotted reservation with a large number o' i 



land situated within it. . , . c- * t i- . 

The facts of the case were that this woman was a bisseton Indian. 
She had always lived within the reservation with her child. Part of 
the time she lived on trust land, part of the time she lived on nontrust 

land. . . , * J 

The State authorities took this child and put it uP for adoption, or 
placed it in a welfare home, or something, and she contested this 
action on the grounds that the State had no jurisdiction. This is an 
■ Indian mother, an Indian child, and it is an Indian matter., 1 he 
/ Sisseton courts should have been the courts to determine what the 
' disposition of that child should be. That was her contention. 

It went to the Supreme Court and the Supreme Court held that 
the exterior boundaries of the Sisseton Reservation, which is this 
sort of arrowhead reservation up here in the northeast corner, that 
these boundaries by the allotment and opening statutes had been 

'^^The^exterior boundaries had been disestablished so that the State 
had jurisdiction over Indians. Whenever they are on a parcel of fee 
patent land, whenever they are on a parcel of trust land, then it is 
still tribal jurisdiction. , ^ , , • • • u 1 

So what you have now, based on the Dakota decision is a checKei- 

board reservation. ^ , • • 11 

Chairman Aboupezk. What the Supreme Court decision lihi was 

to abolish that external arrowhead boundai-y? 

Mr. Taylor. That is correct. t , . w u > 

Chairman Abourezk. All right. Now, let's get back to the Rosebud 

Reservation and what is known as the Four County case tiiat is 

pending in the Sui)reme Court now. , t r „ • 

There are vast areas down there and there are very few Indians 

living there. Very few Indians own land in those areas. It was opene<l 

up, as I recall, by one of. the Homestead Acts. Is that right, Pete.? 
Mr. Taylor. After this treaty period, which Kevin has mst dis- 

(•ussed, there were 15 opening and allotment acts passed witli resi)ect 

to the reservations shown on that ma]). i 
Chairman Aboure/k. All right. So, nonetheless, no matter how it 

pot there, the fact exists now that it is mostly white ownershij). 

Very few Indian people living there. 

Mr. Taylor. In certain of thc-^e counties. • . , , 

(^lairman Abourezk. In the four county area that is suDiect to 

this suit. So the principle we are being asked to approve, or disapprove. 

is that the Congress ought to resume Indian jurisdiction over those 

areas where there are very few Inilians living. 
Mr. Taylor. Senator, it is not a case of resuming it-— • 
Chairman Abourezk. Pete, just a minute. Let me finish. 
Thev are asking us to allow the Indians to resume jurisdiction over 

those Indians. Now, the Indians, despite what Fete says, do not have 

jurisdiction over those areas now. So you '.ould use any technical 
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nicety you want to, the jurisdiction is hold by the State in those four 
county areas. ^ i . , 

Mr. Taylor, Senator, 1 would have to disagree with you. 
Chairman Abourezk. Let me finish. Then you can disagree all you 

want. 11* I V* 

But that is the prin-^iple that we are bemg asked to establish, aow, 
my argument is that I think it is a futile act that would cause so 
much political trouble out in South Dakota and in the other States 
where this is being asked, that it is really not worth doing. 

That is the position 1 maintain because it doesn't v^hange ownership 
of the land. It is net going to change anybody's ownership beonise 
that is established. It is going to change who lias jurisdictional control. 

The Rosebud tnbe does not have the facility, or the financial 
capability, to assume jurisdiction over those areas. What the whites 
are fearful of, if they do assume jurisdiction, is that the Indian tril e 
will start taxing every business in that area and every person in 
that area. That is something that they are not accustomed to and 
they don't want. 

My argument is: I don't see the purpose in doing it to create an 
awful lot of trouble. . i • , . 

Mr. Taylor. This brings us to a second level of questions, which is 
the nature of the jurisdiction the tribes would be asserting, but I 
really have to point out what the jurisdictional picture is within these 
reservations right now. 

There have been judicial decisions for several years that those 
exterior boundaries, as depicted on that mop, other than Sisseton, are 
intact. Under the Major Crimes Act, 18 U.S.C. 1153, and under the 
General Crimes Act, 18 U.3,C, 1152, the Federal Government asserts 
jurisdiction over crimes by an Indian against a non-Indian or a non- 
Indian against an Indian conamitted within the boundaries of that 
reservation. 

Chairman Abourezk. Which boundarie.'^ are you talking about? 
Mr. Taylor. The boundaries that are shaded in red. j 
Chairman Abourezk. Which means those areas that are in the 

four-county area? 
Mr. Taylor, That is right- 
Chairman AB0URE55K- The Federal Government does not assume 

jurisdiction over those people, 

Mr. Yates, Senator, 1 respectfully disagree. 

Chairman Abourezk. That happens to be my hometown and 1 

know they don't, ^ , 

Mr, Taylor, Perhaps this is the point that is in contest. I know 

on some reservations — I can't cite the cases directly. 
I think we can pull these coses out. 

Chairman Abourezk, If the Indians win that cose in the Supreme 
Court, what you say is true. But what is again history is not true. 
Up until this point, right until this minute, what you say is not 
accurate. , . . ^ , , ^ 

Mr. Taylor. Senator, I think one case would be Beardmy. 1 
would be glad to check this out and perhaps write a little memoran- 
dum on it. «... J . T • X i. ir 

Chairman Abourezk. Fine, if vou want to do it, 1 am just telling 
you I know what the facts are. I know exactly what they are. In fact, 
I practiced law there. 
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The Federal Government does not exercise jurisdiction in those 
four-county areas, not even on trust land for that matter^ I don't 
know that there is very much trust land in those four counties, but 
they don't even bother with that. That is all considered. 

Mr* Taylor. You do have a rule here, and it does not come out 
of the South Dakota situation, but lei me step back for a second. 

Thii; whole land picture derives out of the policies of the Federal 
Government that follow the General Allotment Act of 1887. There 
were some allotment and opening statutes prior to that period,, but a 
large flood of them came afterward — up until 1934. 

Actually, by 1910 I think, the procedure was essentially completed, 
whir.h brought non-Indian settlers into these reservation areas. 

A legal questioli developed in the first half of this century, as to 
whether or not a parcel of land held in fee patent ownership was still 
•a part of the reservation* 

There was a split of authority. The State courts were saying that 
when a parcel ofland passed out of Indian ownership, it also passed 
out of the reservation. 

Federal case law, particularly beginning with v. Celestine 

was holding the opposite direction. The parcel of land, once m the 
reservation, remained in the reservation until specifically taken out 
of it by an act of Congress. 

This schism in the law developed, and in 1948, when Congress 
revised title 18 of the United States Code, they enacted section 18 
U.S.C. 1151 definuig Indian countrv. That definition stated that 
Indian country should include all lands within the exterior boundaries 
of the reservation regardless of its patent status. 

There are two other areas that it includes. One is trust land situated 
outside a reservation boundary and lands held by the ownership 
of dependent Indian commimities, both of those are not relevant to 
the point that we are discussing right now. 

Tne first Supreme Court decision on that definition of Indian country 
was Seymour v. Superintendent around 1961, I believe. It involved 
the upper half of the Coleville Reservation. WeU, I am not sure if 
it was the upper half or the lower half, frankly. We will say the lower 
half. 

Mr. Meeds. Incidentally, he is about the only one that knows morp 
Indian^law than you do. ; 

Mr. Taylor. I think Frank and I will have to have a drink on that, 
but I doubt it. 

But it was a burglary that occurred on nonJndian owned property 
within the boundaries of this reservation and the court said this is 
Indian countiy, so they laid down a rule. The. whole purpose of that 
rule was to get awaj" from what they called flat book jurisdiction where 
the sheriff has to go out. 

There is a report and he has to carry around the land records to 
figure out whether he has jurisdiction or not. What happened is that 
with Sisseton, the Supreme Court put us back into a legal posture of 
pre-1948 legal posture, and said that hencf>forth the tribal police and 
the county sheriff had to carry around the county land records. 

Chairman Abourezk. That is not true in the Four County case 
though, Pete, and I will tell you why. 
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You are talking about a totally different situation. You are talking 
about checkerboarded jurisdiction. That isn't the issue within the 
Four County case. 

The issue in that particular case is whether these lands, that was a 
reservation boundary, diminished 70 years ago, in a few year period. 
Whether those lands ought to be remcluded in the reservation which 
are not now determined to be reservation by the courts. 

Mr. Meeds. Or Indian country. 

Chairman Abourezk. They are not called Indian country by the 
courts, or by anybody else, except in this case. 

The question is shall they be called Indian country. 

Mr. Taylor. There is a legal issue involved here. I will have to 
accede, since you are from that area, and I am not fully versed on 
the Fmr County cases. . . ^ „ i i 

Chairman Abourezk. Being as how you are citing tne BeardsUy 
case, if I recall, I haven't read that case /or a long tune now 

Mr. Taylor. We are on an equivalent par. 

Chairman Abourezk. Beartlsley was prosecuted for killing his 
mother and his sister in Todd Count}'— which is not a part of the 
Four County case — and he was prosecuted iri Federal court. His 
argument was he had to be prosecuted in the State court. I think the 
prosecution stood, because I still get letters from Clarance, from the. 
prison, i don't think they ever released him. . . 

Mr. Taylor. It was held in BeardsUy. The case did originate on 
fee patent land and it was held that there was Federal jurisdiction, 
that land was still a part of the reservation. 

Chairman Abourezk. Which was in Todd. County. The other 
counties that are in question do not include Todd County. In fact, 
everybody pretty well concedes now that Todd County, even the fee 
patent land, is all reservation, even the city of Mission, which is 
virtually all fee patent land, is under Indian jurisdiction and Federal 
jurisdiction. 

But, anyhow, getting back to the principle that we are arguing 
about, I maintain that I am opposed to this Commission remcluding 
those lands in this case and the other reservations around the country 
on the grounds that they hava been for so long determined not to be 

in ladian country. , , . , , , • i i i 

I am not saying that they are wrongly being asked to be included. 
I am just saying that the political fight you would start from having 
whites who have sat there foi so long under one system, of reincluding 
them under the Indian tribal government, would never be worth 
what we are doing. It just wouldn't be worth it. 
It would start too much of a fight. 

Mr. Taylor. I would like to go back to another point, though, 
Senator, which again was a subject of discussion in November. 

The first assumption, in fact, the basic principle that we are oper- 
ating off here, is that Indian tribes are not going to assert powers over 
an area that is beyoAd their capability to manage or control or have 
a reasonable basis to the operations of tribal government. That is 

an assumption. , . . , , • , i i 

We are saying that ought to be the basic premise from which s ederal 
law if. examined. If all of these counties are, in fact, almost totally 
non-Indian and they have no reasonable basis for tiibal jurisdiction 
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or for tribal {?o\ ornment, I would doubt very much if the tribe would 
assert tox powers, land regulation powers, all of the different things. 

Chairman Abourezk. Do you want to bet? 
^ Mr. TaVloh. Well, we are saying we should operate on that assump- 
tion, Senator, We have opeiated on an opposite assumption for about 
200 years and particularly with the Puolic Law 83-280 situation 
where we have assumed that the States would act responsibly. The 
reconl has not come through that way. 

I think that it is time there be a revei'sal in this process, and let's 
find out how it works. Let's see if tribes exceed the bounds of reason- 
ableness. 

( 'hairman Abourezk. I am not saying that it would be imreasonable 
for the tribes to do it. From their point of view I think it is entirely 
reasonable if they tax the jurisdictions over which they have control. 
That is not unreasonable. 

What I am saying is that the political fuss that would result from 
our decision to do tlmt would not be worth the effort. 

Mr. Taylor. Well, again I am not 

Chairman Abourezk • I am just sayinf? that as one soldier who has 
been on the front lines >ut tlvere. It ain't going to work. 

Mr. Tavlor. I am nat totally tamiliar with the four counties that 
you ai'e talking about. But let's go back to the Sisseton case. 

I thmk it is unreasonable that that tribe must constrict the juris- 
diction of its own membeir* in its own family relationships, contract 
relationships, that take place off of a parcel of trust land. 

I think the situation has to be rectified. That tribe has just lost 
some of its sovereigntv. I don't want to go on record as saymg tlvjy 
have lost it, because they 4iaven't. 

(^hairman Abourezk. They have lost a great deal of it and I think 
that the Supreme Court decided that way on the basis of an actual 
statute which is different from the Four County case where there is 
no statute. It just kind of opened up and the boundaries shrunk. 

Mr. Taylor. It was not the statute alone. It was the legislative 
history and the facts and circumstances behind it. And that was the 
purpose of our rule, to say that in the absence of a specific statutory 
action disestablishing the exterior boundaries of a reservation, the 
court will not go into legislative history or historic evidence- Thoy 
will follow the strict face of the statute. 

That was the purpose of the proposal. I think the fundamental 
proposal is good. 1 am not that famihai with the situation on the 
Four County case you are naming. That probably should go through 
its coui-se of litigation to see what the posture is." Whether the statute 
(lid opin it, I don't know. 

(Chairman Abourezk. I don't know if there is a specific statute 
there or not. I jus*, don't know of any and I am sure that even the 
lawsuit itself is not operating on that assumption. 

What they are talkmg about is the de facto opening up of that land 
for white settlements. The fact that it was offered for sale is what they 
were relying upon to r>ay that the resei*vation boundaries were mixe<L 

Mr. Wharton. That is exactly the difference between the two 
cases. In the Sisseton case they bought the land.outnght and Congress 
paid them for it. In the Rosebud case, they opened it up for settlement 
and took the money as they sold it and put it in the Treasury. And 
that is the distinction between those two cases. 
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Chairman Abourezk. I think that is right* 

But I just want to go on record as opposing putting that principle 
into the Commisaion's study for the rer^sons that I gave. 

Mr. Taylor. "Well, it has sort of jumped us ahead of where we were 
in order to take care of these matters. 

We were starting at a point which I would prefer to brmg our 
discussion back to, and I tl\ink we should defer a final consideration 
on this particular rule* 

The point that we were at is really a fundamental issue of whether 
or not Indian tribes have the inherent authority tc exercise any 
jurisdiction whatsoever over a non-Indian. 

Now, I think this is the area in which our discussion should be 
focusing. 

Chairman Abourezk. What do you want to do with that principle? 
Do you want to defer it, bring it up now, or what? 

Mr. Taylor. I think this Commission should enter a recognition 
of the judicial decision recognizing that tribes do have the inherent 
authority and of proving the fundamental concept that tribes do have 
the authority over non-Indians. The full parameters of that should 
be a,*owed to evolve through the processes of tribal government* We 
will see what it is they are doing. 

The situation with the Puyallup was raised in the last meeting. 
If a tribe exceeds reasonable boundaries and goes into things that 
don't have a reasonable involvement with the operations of tribal 
government. Congress can act somewhere down the line. 

t don't believe that" blanket resolutions defining the parameters of 
tribal powers is a wise thing. We would be operating in a theoretical 
vacuum. I think too frequently Federal law on Indian questions has 
been developed on that level. Usually to the harm of tribes. 

So, what I would like to see is an agreement on the fundamental 
principle that tribes do have jurisdiction over non-Indians. 

Chairman Abourezk. But then you want to defer the question 
of where the boundaries are to be established. Is that what you are 
doing now? 

Mr. Taylor. Well, I am willing to come back to it. 

Mr* ALEXANnER. The discussion of the boundaries in this context 
arises on a rule of construction that the Supreme Court should bo 
using to determine the impact of congressional legislation and the 
. circumstances on reservations. 

We have made other recommendations with respect to checker- 
board and that involves the establishniant of a congressional com- 
mission, if you will, or an instrumentality to negotiate and support 
land consohdation and reacquisition to create, to the extent feasible 
a consolidated and viable reservation situation. 

A lot of that was based on testimony from the same things that 
you are referring to. That the Federal Government was oftentimes 
the villain m the situation that led them on to situations inappro- 
priately* And that if a me^^hanism existed for at least some of these 
people to be leaving and be brought out at reasonable market value, 
they certainly would be reasonable to do so. 

That is the other component of this issue. 

Commissioner Whitecrow. Mr. Chairman, I am not familiar with 
what took place in South Dakota, but I am quite familiar with what 
took place m the State of Oklahoma. 
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If we are talkiiiL' about the removal of jurisdiction of treaty bound- 
ary areas and puTlinfr tlie jurisdiction on the tribes back into only 
those trust lands that are still available, that are still held in trust, 
I am wouderinji if we may not be abfoj^atinji; a treaty because those 
lines, as are indicated on this particular map, as I understand it, those 
lines of treaty boundaries were never removed. Even thoujrh the 
lands were allotted, they did not specifically remove the jurisdiction 
of the tribe. Is this correjtt? 

Chairman Adourezk/ R ght. There was no specific removal of 
the jurisdiction of the tpibo. There was a specific shrinking of bound- 
aries, but not by lanajiiage. The language of the statute just said 
this is opened up fonAvhite settlement and then there were admin- 
istrative rulings and/ianguage later on, but with the Bureau of Indian 
Affairs saying th^reservation boundaries are now here instead of 
over here because' all this land has now gone to the whit<?s. 

So going backift little further, Jake, another point of this is that :he 
whites bought into that area with the understanding that they were 
ping to be undtr State jurisdiction and not under tribal jurisdiction. 
They iust assumed it was another part of South Dakota. That is 



Now, I don't Know what the Indians were led to believe. Whatever 
the Government did to them, they opened up that land and the 
Indians sold the land either under whatever dure^^s or whatever else 
they sold it under. 

But the fact V that in Todd County, for examnle, which is the 
Rosebucl Reserva>4acu^herejji-aJat of fee patented land, but yet the 
])eople of Todd C'ountyTlave mdi^ or less accepted the fact that 
the tribe has jurisdiction over all that area and a lot of them are 
kicking over the fact that there is a new tribal resolution saying they 
will also have jurisdiction over the whites. 

In Tact a lot of the whites are selling out and leaving. But there is 
more understanding of that aspect than there is of the four county 
area where the Indians haven't been for 70 years. Now, whether 
that was wrong or right, back 70 years ago, is something I don't 
think that we can (lealwith. 

What we have to deal w^h is the present day situation. 
Commissioner White(*h©w. Don't you fool thai wa have to deal 
with going back to the original error, the original j joint or the starting 
point which this particular situation deve1oj)ed and moved from that 
particular point forward, rather than this abolishing a specific area 
of history? Starting from the original point whereby this took place, 
recognizing that that was the specific area over which the tribe had 
jurisdiction. 

.\m I correct in assuming this Commission negotiation that you wore 
referring to would allow the Federal Government to go into that 
specific area there? 

If this Commission recognizes that, as a matter of fact, that ^vas 
the original geogra])hic bountlary, then also recommending a Com- 
mission that would also come in ami negotiate then with the State, 
with the tribe, with" the Federal Government, negotiating the area 
of jurisdiction, thereby rectifying these many years of injustice. 

Chairman Abouhkzk. Nobody has i)roposed that kind of commis- 
sion out there. 
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Commissioner Whitecrow. Is that what you are recommending? 

Mr. Alexander. What we are recommending is a land commission 
to reacquire and consolidate functional tribal basis and we are carefu 
with the yords because the situations are different with each and 

every tribe. , i , xu u 

With some tribes that may moan much more land than they havo 
now. Other tribes may be willing and that is something that they 
would have to decide and I certainly wouldn't say it for them, to 
<»ive up claims on areas for other areas or consolidated areas. 

But there has to be a mechanism to take into account the at least 
expressed willingness of some non-Indians residing in these areas to 
leave, to be bought out at a reasonable price and there arc tribal 
plans already in existence for rencquisition. 

The Warm Springs are d^ing it and other tribe.s are doing it. 
There are long-term solutions that required long-term plans that 
involve the Federal Government, the tribes, and also the States, in 
negotiation procedures and that is what we are talking about. 

Commissioner Whitecrow. I see this as a possible starting point. 
This Commission, recognizing those original treaty boundary areas, 
as a beginning point, and to resolve the conflict that you are referring 
to, Senator. I am at the present time trying to arrange a recognition 
within the State government of Oklahoma— encouraging them to 
recognize the imwers and jurisdiction of tribal govern- lents. I will be 
enctniraging them to sit (iown with the Federal Government., the 
tribal governments, and State governments to negotiate these areas 
of responsibilities. , . , , mi . • 

Chairman Abouuezk. There is nothing wrong with that, lhat is 
an entirely different question, Jake. . i - u 

Commissioner Whiteckow. I don't see that it is that much 
different. , . , 

Chairman Abourbzk. 1 have got to restate. 1 he problem is i 
wish you would have drawn the map like we asked last tune. It is 
hard to distinguish now what we arc talking about bediuse this map 

doesn't show it. V , ■ i • 

What I would like to describe to \ou is 'I odd County ^hich is now 
on all the maps of the BIA and everywhere else as theyboundaru s 
of the Rosebud Re>^ervation. * 

Now, Tripp Count V, Mellette County, i^art of T.yman ■ ( -ounty, 
and part of Gregory C'ountv arc in what is known as the i'our County 
suit. The Indians have not "had majority ownership of the land there. 
Nor has there been a majority of Indian population for 70 years. 

Commissioner Whitecuow. Sounds like Oklahoma. 

Chairman Ahourbzk. Probably in those four counties. 

Now, once again, we are not speaking whether that was right or 
whether that was wrong. To open up that for .settlement 7U ycai-s ago 
was probably wrong. 

But the fact is that people bought thai land 70 years ago. 1 he 
white T)eoi)le who have lived there were led to believe by the Gov- 
ernment that that was no longer Indian country. Whether or not there 
was a specific statute and that they had been living under State 
jurisdiction for 70 years, and now for this Commission to say we arc 
going to change that and wo are going to put you back under Indian 
jurisdiction would cause the biggest civil war and put you right back 
in the Indian wars again— right at the beginning. 
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Mr, Yatbs. Who did they buv the land from? 
^ Chairman Abourbzk* From the Indians. 

Mr. Yatbq. They bourfit it from the Indians originally? 

Chairman Abourbzk. it was under the Allotment Act back then, 
and the Indian allottees put it up. 

Commissioner WmTECROW. Was Indian land taken by the State 
and sold for taxes? That is one of the main reasons* 

Chairman Abourbzk. No; I don't think so. 

Commissioner Whitbcrow. The land in Oklahoma was taken by 
the State under taxation and failure of individual Indians to pay 
their taxes because they weren't aware that they had to pay taxes. 
This is specifically true with the Five Civilized Tubes, 

Chairman Abourbzk. Trust land has never been subject to taxa- 
tion in South Dakota, 

Commissioner Borbridgb, Mr, Chairman, what I would like to ask 
of staff is this: It appears to me that we may just be placing ours!elves 
n the position of judging the principle and whether or not therei' is a 
legal principle that is sustainable by the facts in. terms of whether 
pragmmatically it is workable in this o|ie specific situation* 

I would have to defer as to whether it is workable or not in this 
specific sii^uation, that is. the foui -county situation and Todd County 
and lookitig at North and South Dakota. 

But the real question I have to ask here is this: Is there a principle 
which would justify the conclusions we are working toward? If such a 
principle is sustainable, then the question that I would ask is: Is there 
then a spectrum of circumstances in which the principle might well be 
operable? Ranging from those patently unworkable because of current 
cu*cumstances, because of what people have accepted, because of 
political situations onto the other end of the spectrum^ where the 
principle may well be worth preserving and actually may be workable. 

Thug, I would think of an example where we might have a reserva- 
tion which may be entirely Indian-owned with the exception of certain 
parcels, People may be well willing to sell those parcels and you may 
have a very practical example of wnat may be done in a consolodation 
process. In which case, I would state that if I judge from the pragmatic 
reunite, the principle is a very good principle because I am. able to 
produce an example whei e it woncs. So it appears to me that what we 
need here is: (1) is the principle sustainable; (2) what are the mechanics 
that would take into consideration the wide variance of circumstances 
so that where it is not practical, not pragmatic, and we can recognize 
that? ^ 

In effect, by so doing,- the prirciple itself is preserved. 

Staff, is this possible? 

Mr. Taylor. It seems to me, CoHamit»saoner, the principle that you 
have here, we could accept. ButlT it is unworkable in the four-county 
area, it seems to me it is entireljr within the power of Congress to re- 
draw those boundaries by a specifi6 act. 

If this was the intent 70 years ago, and if the practical effect of that 
was to diminish those boundaries, then it seems to me that Congress 
can take appropriate action to redraw that boundary. But I think the 
basic principle nere fits into what you are talking about. 

Commissioner Borbridgf The point I want to make is that I 
would certainly feel that the concern, if the Commission were asked 
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• to take on a situation and base the veracity of workability of the prin- 
ciple in terms of tribal sovereignty over exterior boundaries of a 
reservation and have to go into a* patently unworkable, unfavorable 
factual situation. But rather if we can develop mechanicj^ to recognize 
such a situation and^ in effect, avoid the confrontation by having the 
mechanics so established that something practical could be worked 
out, then where we had a far more favorable, practical situation, the 
principle* of tribal sovereignty and jurisdiction will be there and we 
can use it. 
Do you feel that this can be done? 

, Mr. Taylor, I think the situation among the various tribes is so 
irregular and so different that it is difficult come up with a single 

eFinciple, or single concept, limiting the powers of tribes or try to draw 
oundaries for them to state. 

I think that is what we are getting at when we, in our recommenda- 
tions here, w^hich is the part f handed out this mofning, and what we 
had in our Noffember meeting. What we are saying is tmt the Federal 
policy should be based on the assumiption that tribes are going to act 
with reasonableness and fairness and in a nondiscriminatory fashion. 

If unworkable situations occur on specific reservations, that is the 
time for Congress to take action, but Congress should not be acting in 
a hypothetical situation to draw limits. ^ 

Mr. Yates. What do you do in a case like Senator Abourezk cited? 

Mr, Tatlor. I think that is where Congress may want to take a 
' look at a specific case. But let's concede the legal posture of this thing 
from Senator Abourezk's standpoint; that the tribes have not been 
exercising jurisdiction in these areas and that the Federal Govern- 
ment has not. , , t> u i 

There are a number of advantages that would accrue to the Kosebud 
Tribe. No. 1, jurisdiction over its own people so that in these domestic 
relations situations, even though it occurs in one of these four county 
areas, those cases would be brought into a tribal court. Foster homes 
would be placed in Indian reservations. • 

It doesn't mean that they are necessarily going to try to assert 
all-encompassing jurisdiction over all parts of these counties. But they 
would retain their basic powers over their own people, which they lo:>e 
when their people are outside the reservation. 

Mr. Yates. Are you advocating a dual kind of governmental 
operation? The Indian people to be subject to the jurisdiction of the 
Indian tribe and the non-Indian people to the governmental authority 
that exists now? 

Mr. Taylor'. Within some limits that is what I am saying. Yes; 
that is what we have now. In fact, it is not dual, it is triple. We have 
Federal, State and tribal. 

Mr. Yates. Over those four counties? 

Chairman Abourezk. Not over the four counties. 

Mr. Yates. I am talking about the four counties, specifically, 
Mr. Chairman. ..... 

Chairman Abourezk. No. All you have is State jurisdiction in 
that four county area. 

^r. Yates. That is why I asked him the question. He was talking 
about Indian jurisdiction over those four counties. Then I asked him 
what he would do in your case and he said he would have the Intiian 
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tribe have jurisdiction over the Inidan people for certain purposes* 
If I understood him correctly. 

Mr. Tatloe. I am assuming the tribes wpuld limit themselves to 
that. 

Mr. Yates. Like in personal relationships: marriage, divorce — 
things of that sort — and adoption. You would take that away from 
the State jurisdiction then, which apparently now has it in the four 
counties, unless I am wrong. 

Is that right? 

Chairman Abourbzk. Yes. They do have it. 

Mr. Yates. Then you propose to take that kind of jurisdiction 
4wav from the State. lb that right? 

Mr. Taylor. It was not" my knowledge or understanding that the 
State had beeii exercising that. If that is the situation, Mr. Yates, 
yes, I would take it. 

Mr. Yates. To what extent would you take it away? You, talk 
about the interpersonal relationships. What other aspects of sover- 
eignty would you take away? You wouldn't take the taxing authority 
away? - . • 

Mr. Taylor. Away from the State? 

Mr. Yates. Yes. 

Mr. Taylor. This gets us into another area that we have soma 
questions about. 

Chairman Abourezk. I thiiik we are approaching this thing back* 
wards. We are starting from the backena of the whole thing. 

What we have to establish, first of all, is what you mean by tribal 
jurisdiction within the Indian country. Then you have to determine 
the Indian country after that. 

Mr. Taylor, flight. I intentionally brought the maps on first 
because Mr. Meeds was absent and this question of the fundamental 
principle of tribal jurisdiction over non-Indians is a matter that I 
Know you are keenly interested in and you want to vote on it when 
we call the issue. 

Mr. Yates. He goes beyond that, Mr. Chairman. He said not only 
what is Indian country but what should be Indian country. 

Chairman Abourezk. That is, in essence, what our discussion has 
been about here. 

Mr. Taylor. I didn't think that what we were proposing was an 
expansion of original reservation boundaries or the boundaries that 
they wound up with. 

The State is saying this is an expansion. The Indians are saying 
no, those are where the boundaries were drawn originally. The rule 
that we are seeking here and, as you say, we are at the back door 
where we^ught to be at the front, but the rule is to avoid the Sisoe ton- 
kind of situation where reservations are found to have been disestab- 
lished. ^ 

But I really think the s.artin^ point is at the front door, which is 
the basic concept of tribal jurisdiction over non-Indians, 

Chairman Abourezk. Mother thing about Sisseton, that you 
didn't mention, was that ^r roughly that same 70 years, Sisseton 
had been operating as a State jurisdiction thing. Then a lower court 
decision came along 2 or 3 years ago, or 3 or 4 j^ears ago, saying no, 
the boundaries are reestablished, and the tribe operated with almost 
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total jurisdiction within that area for 2 or 3' years until the case got 
up to the Supreme Court where it was reversed and then it went back 
into what it was before. , , i , 

Mr.,TAYLOK. This sort of fits into the historical pattern that we 
.^started with this morning. What you are saying, I Jelieve, is true. 
The Sisseton government nas sort of come back into being. 

When it was originally opened up, the problem, as far as the Indian 
agent was concerned, who was filing his reports, was that they couldn t 
get the States to take jurisdiction over Indian cases. The State refused 
to-do it because Indians weren't paying taxes and they said we arP 
not going to expand prosecutorial funds and funds for judges and 
police when you are not paying taxes to do it. They preferred to leave 

So the problem started from an opposite point of where it wound up. 

Mr. Yates. Don't you have to leave the uncertain areas out of 
our report and just talk to the question of jurisdiction over Indian 
' country without getting into the controversy of whether or not it is 
Indian country or isn't Indian country^ , . , , • 

That is something that I think has to be decided at a later time 
either by Congress or by the court. ' v 

Mr. Taylor. I am inclined to agree with you, Mr. Yates. 

Mr. Yates. I think it has been a helpful discussion and I thmk this 
is the way it has to wind up tempQiarily. Leaving for the court or the 
Congres^^the decision as to whether or not it is Indian or non-Indian 

<iountry. . • t«t 

Chairman Aboubezk. What Pete is saving is: We ought to recom- 
mend to the Congress and declare in South , D^kbta, for example, 
that four county area is Indian country. He is askmg for a specific 

statute. . , , , . .V . 

Mr. Yates. I didn't know that he was asking that. 
Chairman Aboubezk. fes; he was. Last time he was. .... 
Mr. Taylor. That is right. It was in the recommendation which la 
what led to these maps. ^ • * o 

Mr. Yates. Isn't that a controversy we ought not to get into/ 
Mr. Taylor. It is certainly a controversy. , , , , 

Mr. Yates. I recognize that. But that isn't what I asked you 
Chairman Aboubezk. I think we ought to get into it and I thmk we 
ought to settle it. 1 will tell you another thing and I know this for a 
fact in South Dakota— 1 don't know about the others— but there is a 
eroup of rednecks operating down m South Dakota. They are organiz- 
mg nationally, and are fighting hard as hell for State jurisdiction over 
all Indian country. 
Mr. Taylor. Several States are. 

Chairman Abourezk. And it is spreading to other States. 

Mr. Taylor. Which I think is what this Commission is about. 

Chauman Aboubezk. If the Supreme Court comes down and claims 
that that four county area is within Indian country, or if the Congn«s 
did it, you would see things movmg rapidly both nationally and in the 
various States. A movement for State junsdiction so that the Indians 
are going to wind up losing more sovereignty than they ever started 

^"mt/Taylob. With the response to the Four County case, a dirainish- 
ment of Indian country throughout the United States or would Con- 
' gress direct its action directly to the four county area? 
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Chairman Abourezk. Oh, no; I think it would be a nationwide 
• movement. 

Mr. Taylor. I guess that our proposal was intended to be nation- 
wide as far as'Indian reservations are concerned and put the burden 
ba^k onto the Congress, 

Chairman^ABOUREZK. You have canonized a political situation 
that I am not sure Indians want. That is what I am saying. 

Mr. Taylor. I think maybe Mr. Yates has hit the solution here. 
Perhaps this is a controversidl area that we sho(fiid not be getting into. 

Chairman Abourezk* Well,^ I don't like it, I don't think we ought 
to shy away from something just because it is controversial. I think 
we ought to deal with it, 

Mr. Yates. How do you deal with a situation like yours in the 
" four counties where he thinks it is Indian country and you don't? ^ 

Chairman Abourezk, Well, we decide it. 

Mr. Yates. You are going to have to have days and weeks and 
months of hearings, areu t vou, on something like tnat? 
('hail-man Abourezk, Maybe. Maybe not. Maybe we can decide 

\it without that. 
Mr. Yates. We are not going to decide it in a half an hour or an 
hour of hearings before this group of Commissioners, So how can you 
decide — as a matter of fact, if I understood what you said, it is before 
tlje courts now, 
(.^hairman Abourezk. It is before the Supreme Court. 
Mr. Yates. Why should we decide it now? 

Commissioner Bruce. Mr, Chairman, we also have other situations. 
Take the Oneida situation. You are talking about an emotional, 
nolitiral situation. None of those people in that area — a lot of them 
nave old faims, and mine is not far away — that were never purchased 
^ iu the first place. Not from the Indians, just taken. 

Now, they are uncovering all of these and it is a hot situation in 
that whole five county area. People who have owned farms for a long 
time say, ''Shall we sell out?" How do we deal with that kind of thing? 

I think we are facing the same thing in Maine, And the Maine 
people are saying, "Do we own our property that we have had all 
these yeai's?'^ And yours is a different thing, which I know about 
very well. 

>Ir. Chairman 

( 'hairman Abourezk. Adolph, didn't you ask for recognition 
fn>it? Let me call on him. 
Mr. Meeds. All right. 

^Commissioner Dial. I certainly understand. Senator Abourezk, 
your position and 1 follow what Pete is saying based on principle 
and I suppose also based on law. But I also understand that we will 
never deal with this today. We haven't taken a vote in this meeting 
and certainly we shouldn't take one on this at this time. 
. I feel that we should pass on to something else. 
Mr. Meeds. Mr. Chairman, as I understand it now, the definition 
of Indian resei*vation is really a question of fact, whether or not the 
orip:inal boundaries have been diminished by specific acts of the 
Congress, by oth^r acts which by a court can be interpreted as a 
dimunition of the boundaries. That is where we are now. That is the 
present status. 
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Mr. Taylor. That is correct. 

Mr. Meeds. It is my further understanding that this group is 
siijrgestins: that we have a definition of Indian country or reservation 
which will include the original historic boundaries of reservations 
unless they have been diminished by a specific congi-essional act. 

Is that correct? 

Mr. Taylor. Our proposal in November used the word original. We 
liave drawn these maps in order to show where original boundaries 
were and I think the word **original" should be taken out. 

Chairman Abourezk. You include the four counties in this? 

Mr. Taylor. Yes. 

Mr. Meeds. This kind of definition would also include the city of 
Tacoma under the jurisdicition of the Puyallup? 
Mr. Yates. Only three-quarters. 
Mr. Meeds. Well, if the shoe fits 

Mr. Taylor. Under the rule of the proposal, Mr. Meeds, it would 
include that. In fact, a court decision has so held and in the absence 
of 

Mr. Meeds. The city of Tacoma is or was what we would now 
classify as a reservation. 

Mr. Taylou. The Puyallup Reservation and the rights of an 
individual to fish off of a municipal bridge in the river was the point 
that was at stake. That if that reservation didn't exist, that man had 
no right to fish. These are the consequences of saying that a reserva- 
tion doesn't exist. 

You know, we are not only takinj.: away these potential powers of the 
tribes, but we are also taking away minor points that 1 don't think 
any of us would want to take away. 

Air. Meeds, Then if you combine this definition with what you are 
<roing to further suggest, should be one, the sovereignty and juris- 
<liction over certain subject matters. 

As I recall from our last meeting, you are going to have the city of 
Tacoma under tribal jurisdiction for criminal actions— for zoning, 
a totally impossible situation 

Mr. Taylou. As you describe it, it clearly is. There is no question 
about it. We agreed with that last time and our followthrough point 
on this is that, as you pointed out this morning, Congre.ss has plenary 

power. ^ t 1 . • 

If they see a tribe take an action like that, the solution to it — as 
Charley has pointed out — lies within 24 hours* 

Mr. Yates. What is the solution within 24 hours? 

\Ir. Taylor. They could virtually terminate the tribe. 

Mr. Meeds. A solution which will much better allay and even 
prevent the kind of problems which Senator Abourezk stated would 
happen, with which I agi-ee wholeheartedly. And that is to either: 
Have a more restrictive definition of what a reservation is; more 
restrictive definitions of what sovereignty and jurisdiction are within 
those areas; and then, on an ad hoc basis, extend that. 

Mr. Taylor. Mr. Meeds, as a practical matter, I doubt very much 
if Congress would ever put those thmgs through* 

Mr. Meeds. Let me suggest to you that, as a practical matter, I 
doubt very much that Congress would ever pass the kind oi definition 
of reservations that you are suggest ng. 
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Mr. Taylor, The Supreme Court has enunciated it twice in 
Mattz V. Amett. 

" Mr. Yates. What is the citation of Mattz v. Amett? 

Mr. Wilkinson. We will have you that in a second. 

Chairman Abourezk. I think I am going to exercise the chairman^s 
prerogf* tive by cutting off this discussion for the time being. We have 
got a lot more we have to move on to, and I think while it is a good 
discuw.. ion, we are still under time Umitations. 

Mr. Yates. I would like that citation. 

Chairman Abourbzk. Give the citation. We will move onto the 
next principle. 

Mr. MfiBDS. The citation for what? 
Mr. Yates. On Mattz v. Amett. 

Chairman Abourezk. Pete, could you just write them out and hand 
them to Sid?oWouldn't that be a lot faster? 
Mr. Meeds. I would like to get them also, Mr. Chairman. 
Mr. Yates. Jim, it will take nim 5 seconds to do it. 
Mr. Alexander. They are in the material on page 39. 

Mr. Wharton. The citation for Mattz 

Mr. Yates. Did you just give us a citation? 
Mr. Wharton. It is 412 U.S. 481. 
Mr. Yates. One of them or all thiae of them. 
Mr. Wharton. Mattz v. Amett^ sir. 

Mr. Taylor. There is another case. City oj Newton v U.S. It is 
464, Federal 2d, 121, 8th Ch-cuit, 1972. 
And then this third case, DeCoteaux is 420 U.S. 425, 1975. 
Mr. Meeds. How about Taccma v. Abourezk? 
Mr. Yates. Thank you, Mr. Chairman. 

Mr. Taylor. Mr. Chairman, in response to the ruling you have 
jubt made, I would now like to leave the back door and come back 
to the front door because I think thip is a point that we have got to 
have a re^olu+ion in order to move forward in this chapter. 

Mr, Yates. What is the point that you have to have a resolution 
on? 

>lr. Taylor. The point is the fundamental question of whether or 
not tribes have jurisdiction at dl imder any circUms*.ances over non- 
Indians. 

Mr. Yates. Non-Indian territory? 

Mr. Taylor. Within Indian country. Yes; or within an Indian 
reservation. The terms are^ rather interchangable. 

We talked this morning some about the necessity. We spoke of the 
Belgarde case. We spoke of the Oliphant case with two factual pictures. 

I think that demonstrated the need for governmental authority 
within Indian reservations. I think this is really the critical issue that 
is at stake here. 

We have numerous situations. Paul mentioned a couple. Judjge 
William Rhodes of the Gila River Reservation began exercising juns- 
diction over non-Indians about 4 years ago. He has run several thousand 
cases through his court. How many of those involved non-Indians, I 
am not sure, but I would say several hundred. 

He hasn't had a single appeal in the U.S. district couri challenging 
his jurisdiction. 

Mr. Yates. How many murder cases? 




109 . 

Mr. Taylor. I don't know of any. j- * i 

Mr. Yates. The question that comes to my mind immediately is. 
What would be the limits on that jurisdiction? Would there be any 
limits on jurisdiction over the people or all people on Indian -tern toryr 

Mr. Tayloh. At the monent, Mr. Yates, there is a limitation on 
the penal power of the tribal court. 

Mr Yates. What is your proposal? 

Mr' Taylor. I don't know that we have a proposal on removing 
those limitations. I will let Paul address that m a second. . 

The current limitation is a fme of $500 and/or 6 months in jail. 

Mr. Yates. Don't we have to know, before we resolve that Ques- 
tion, as to what the limits are that you propose of jurisdiction of the 
tribe over the people who are on that land? 

Mr Taylor. There was a recommendation to increase the penal 
power of the court from $500 to $1,000 and the sentencmg power from 

6 months to 1 year. . . • j- **i,«tjta 

Mr. Yates. Do you propose to remove the jurisdiction of the UlA 

and the Federal Government? 

Mr Taylor. No. In fact, with the limitation oi the penal power, 
I think it is critically important that the Federal Government retain 
concurrent jurisdiction with th& tribes over major offenses. , 

Again, it takes us back to the separate sovereignty question. 

Mr Yatj:s. I must confess I am somewhat confined. When you 
talk about Indian control, Indian soyereimty over Indian country: 
What is that control that you are talkmg about f 

You indicate that there would be the three forms of control that 
would continue. You would have Federal and you would have the 
BIA and you would still have Indian. What is the hmit of the Indian 
control to be if the other forms of control are still to exist? 

Mr Taylor. The BIA and Indian control are identical. tAther it is 
the Bureau of Indian Affairs police force or the tribal Pol|ce force 

Mr. Yates. You would eUminate BIA and you would only have two 

*^mL Taylor. Either BIA or tribal. Under the current law, U.S. v. 
McBratKm and Draper v. Vniied States, the States have been held to 
have exclusive jurisdiction over oflPenses by one non-Indian against 
another. 

^Mr. Yates. In Indian country? ^ , . , v « 

Mr. Taylor. Within Indian country I think there may b.e a modi- 
fication of that rule in the offing which would re ate to offraises that 
are committed in the situation • lere either life, limb, or property is 

^X'fact^'^'the Olvpluint v. Schlie case-well, not Olvphint-th^ 
Belgarde cUe was a driving case. You might call it a victmiless ofifense. 
HappUy, he didn't run head on into anybody and kiU them. 

But, at any rate. States do have a measure of jurisdiction withm 
Tndifln countrv. even in a closed reservation. • • i 

Mr Ss-^But vou are asking us to take a position on a principle. 
What'is the principle that you want us to take a position on? 

Mr. Taylor. That tribes do have jurisdictional power over non- 
Indians within Indian country. . , ^ ^ t\r^^9 

Mr Yates. For aU purposes or as the law exists at the present time? 
Where the States can intervene and the Federal Government can 
intervene. 

24-406 — 78 8 
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Mr. Taylor. I think this commission can endorse the decisions in 



It IS 01 and it is on down the line. 

You raised the point this morning about the Papago Tribe having 
tax authority if non-Indians are attend^ug the Papago school system. 
That requires tribal jurisdiction over non-Indians* 

Regulation of criminal conduct requires criminal jurisdiction, 

Mr. Yates, All criminal conduct? 

Mr. Taylor. Yes; I think so. Subject to the limitations on the 
power of the tribe. As a practical matter, I would think on most of 
the major offenses where a non-Indian is involved, the tribes are 
going to want the Federals to take it. 

Mr. Yates. But you would eliminate State control, then? You 
would have just the Indian and the Federal? 

Mr. Taylor. No ; I don'^t thiiik I said that. 

Chairman Abourezk. Sid, would you yield? 

Mr. Yates, Yes. 

Chairman Abourezk. Pete, I think it would be useful for most, 
if not all the members, of the Commission to just veiy briefly sketch 
the basis of jurisdiction on a reservation right now. Where does it 
start? Does it start with the Federal Government or with the tribe? 

And then explain how it is shared after that. 

Mr. TaYx.or. You have a three-way jurisdiction: Federal, State, 
and tribal. Originally, you had tribal. Federal jurisdiction was ex- 
tended into Indian country probably as early as 1802. Certainly by 
the 1834 act. And, in fact, the 1834 provision is still on the books 
today. It is 18 U.S.C. 1162. 

That extended the Federal laws applicable within a Federal enclave 
like a military enclave where there wasnH a State authority. It ex- 
tended those Federal laws into the Indian country. 

The objective of it, 1 thiiik, as we point out in the textbook material, 
was to get a Federal presence there where we could fulfill some of 
these treaty commitments without punishing non-Indians that com- 
mit offenses within that Indian country. 

In fact, I believe the legislative history will reflect the need to do this. 

It also extended jurisdiction, not onlv over non-Indians that offend 
against Indians, but also over Indians that offend against non-Indians. 
And, as Mr. Meeds pointed out, it was to have this buffer zone be- 
tween States and tribes. 

It was a way of maintaining peace in the Indian country, and on 
the frontiers. 

Then, in 1886, the Federal Government enacted the Major Crimes 
Act which now has 14 major felonies. Tt^at was 1886. 

The Pratney case was decided in 1896 and then we had Draper — 
and even if that offense occurs within Indian country, if it does not 
involve an Indian, if it is a non-Indian against a non-Indian, then the 
Federal Government has no jurisdiction. It is exclusively State. 

Now, I don^t know where these offenses occurred. In fact, the pic- 
ture doesn^t show it. You know, it is two guyB clear out in the bad- 
lands somewhere and they fight it out. There may not be any tribal 
or Federal duty to protect the tribe involved. 
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But. at any rate, we have got those two decisions which I think 
are sutiett to modification. But, essentiaUy, what we have today is 
exclusive tribal jurisdiction over their osto membere if it is an otlense 
ov one Indian against another Mian, except if it is a major crimfr- 
a murder, a rape, or arson. There are 14 of them that have been de- 
fined. Then it is a Federal offense. . 

The Federal jurisdiction also pertains if it is an interracial mcident. 
If it is an Indian against a non-Indian or a non-Indian agamst an 
Indian, then there is Federal jurisdiction. There may also be tnbal 

over the Indian. , .1 i • • j- 

The question is whether there is also gomg to be tribal jurisdiction 

over the non-Indian. , _ . - ■,- ^- _ 

Then we have our third tier, whifch is the State junsdiction over 
the non-Indian against non-Indian. So that is the jurisdiction picture 

on criminal law. « . 1 . • j: 

Chahroan Abourezk. And on civil.law it is aU inbal jurisdiction 
within the boundaries of the resorv6,tion if it is Indian dealing witn 

^^M?^ Taylor. Or if it is a transaction of an Indian with a non- 
IndiaA. That is what WiUmm v. Lee was all about. 

Mr. WttKiNsoN. Except, of course, for Pubhc Law 83-280. 

Chairman Abourezk. WeU, yes, but we we taJking about 

Mr. Wilkinson. I think the basic pomt, I guess, is there is a start- 
ing point. That there is exclusive tribal jurisdiction, but that ConCTess 
h^ plenary power to change that jurisdictional pattern; and that 
it has changed that pattern m many of the ways. 

Chairman Abourkzk. Now, understandmg it: What is your recom- 
mendation to the Commission, Pete? 

Mr. Taylor. I am sorry. . j ^- *^ ♦u^ r««»v, 

Chairmen Abourezk. What is your recommendation to the Com- 
mission? What policy should we aaopt on jurisdiction withm Indian 

^^^^Mr^TAYLOR. I think that this Commission should acknowledge 
these Federal decisions that have come down on this, recomizmg 
tribal jurisdiction orer nor-Indians and this Commission should 
endorse that principle in principle. • • 1 *i. * „«„ 

Chairman Abourezk. In fact, that is the only prmciple that you 
are asking us to acknowledge right now. 

mT.^ylor. At this point. And then, as you have pomted out aiid 
Mr. Yates has pointed out, how far that extends geographically is a 

T'hSrlBOUREZK. All right. I understand that. You are not 
asking that the tribes take over the 14 major crimes l^^sdictionj- 

m7 Taylor. What I am saying there is that they could exercise 
concu^ent jurisdiction with the United States and there is a practical 
Zrf^r ihis. Paul pointed out the dekys m FBI mvestga^^^^^^^ 
may be 24 hours. It can be as much as 3 weeks before an U 151 agent 
gets out there to investigate one of these major crimes. ^ 

In view of the separate sovereignty thmg, there appears to , be no 
reason why tribes should be precluded from exercismg this kind of 
juSdiction and, in fact, it is destructive to law and order m Indian 
country. 
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Chairman Ahouiu:zk. Let me get this a little more clear. You are 
asking now that the tribes have jurisdiction over non-Indians for all 
offenses within Indian country. Are you asking then that State juris- 
diction be irradicated over those non-Indians living within Indian 
country? 

If you are asking for concurrent jurisdiction between State and 
tribal governments over non-Indians 

^ Mr. Taylor. Not to the exclusion of the tribes when it is a situa- 
tion that has a tribal involvement* 
Take the Oliphant case 

Chairman Abourezk. Let me stop you. The only real change you 
are asking for is that where a non-Indian commits a crime agamst 
an Indian, instead of the Federal Government trying him, it would 
be the tribal government trying him. 

Mr. Taylor. Where a non-Indian commits a crime against an 
Indian, yes. That is correct. 

Chairman Abourezk. That is the only real change you are asking 
for. You are tia;^ing you don't want to effect State jurisdiction over 
^white versus white. Kight? 

Mr. Taylor. No, I don't want that. 

Chainnan Abourezk. And, obviously, since the tribes have juris- 
diction over thoir own members, you are not changing that because 
that is what you are asking for anyhow. 

Mr. Taylor. That is correct* 

Chairman Abourezk. So the only real change is a crime of a 
white committed against an Indian or a non-Indian against an Indian; 
you are asking for a change. Am I correct there? 

Mr. Taylor. Well, actually, we are not asking for a change. We 
are asking for an endorsement of the decisions that have thus far 
been laid down. 

This is a brandnew area, you know, that tribes are getting into. 
Mr. Mkeds. Mr. Chairman, may I ask a question at this point? 
Chairman Abourezk. Go ahead. 

Mr. Meeds. What do you suggest we do about the Indian Civil 
Rights Act, which restricts the fine and the imprisonment to $500 
ancl 6 months for murder? 

Mr. Taylor. Congressman Meeds, under the present separate 
sovereignty concept, that does not preclude the Federal Government 
from prosecuting that case subsequently. There is no double jeopardy. 

Chairman Abourezk. He didn't ask jou that. He asked you what 
you would do about the Indian Civil Rights Act. 

Mr. Tavi.oh. Let the tribes put the murderer away for 6 months. 
If we say they don't have the power, then they don't even have the 
power to put them away for 6 months. 

Chairman Abourezk. Pete, answer the (question. Do you leave 
the Indian Civil Rights Act stand where it is or do you abolish it? 

Mr. Taylor. All I said was that another portion of this report 
re(!ommends the penal power of a tribe be increased from $500 to 
$1,000. I know that S. 1 amended would increase it to $5,000 and 
that the imprisonment power be raised from 6 months to 1 year. 

I do not recommend to you that we take ofT those limitations on 
ultimate penal power of tribes. At least certainly not at this time. 

I am recommending that the tribes not be precluded from exenus- 
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ing jurisdiction in this area. I am recommending that what I consider 
to be the presentnolicy of separate sovereignty, not be disturbed so 
that subsequent Federal prosecution can occur. Tribes don t want to 
take a murderer and punish him 6 months and know that ne won t 
be punished anymore. , -i ^i. j i 

But they may want to get that guy off the streets while the if ederal 
court ponders )ts way through its caseload and eventually gets to 

the case. . -j „j 

Mr. Meeds. They may even want to compensate his widow and 

let it go at that. 

Mr. Taylor. That might not be a bad idea. ^i ^ • i. 

Mr. Meeds. In principle it may not be a bad idea, but that is how 
we got into this problem initially, you will recall, when that was the 
forerunner of the Major Crimes Act application in Indian country. 

Mr. Taylor. Of Indian law, yes. That is correct. 

Mr. Meeds. The application of Indian law for murder, they com- 
pensated the widow under Indian law and there was such an outrage 
that this was the punishment that was given, that the Major Crunes 
Act was enacted and applied to the Indian countries. Is that not 

Mr. Taylor. Of course, the sequel to that— well, it wasn't that 
Indian law was applied and this man wasn't going unpunished under 
Anglo concepts and the sequel occurred about 2 years later when an 
Indian tribe had punished a murderer with execution, the executioners 
were tried for murder because they didn't have jurisdiction to do it. 

Mr. Meeds. I want to get to an even more 

Chairman Abourezk. Could I finish my question, please? - 

There is, I think, one other area that you are probabW asking for a 
change which I don't think that you have made specific and that is 
the area of civil transactions within Indian country. The situation 
now is that the tribal boards have jurisdiction over all civil transac- 
tions between Indians and Indians. 

Mr. Taylor. That is correct. ...... • -i 

- Chairman Abot/rezk. And they do not have jurisdiction over civu 
transactions between Indian and whites. Am I correct m that—unless 
the non-Indian white -submits to the jurisdiction of the tribal court. 

Mr. Taylor. That has been the traditional position, Mr. Chairman. 
I think that as a result of WHliama v. Lee and the explanation of that 
case contained in U.S. v. Massery, the voluntariness of submission 
may no longer be a pertinent question. • • i 

Chairman Abourezk. But we should set out a third principle on 
that, nevertheless; shouldn't we? , 

Mr. Taylor. I think recognition of tribal jurisdiction over non- 
Indians is the case here. . , , , . • j- 

Chairman Abourezk. Would that mclude, then, jurisdiction over 
civil transactions between ton-Indians? 

Mr. Taylor. No; it would not. c* * 

Chakman Abourezk. It would still leave that to the state, oi 
course. 

Mr. Taylor. That is correct. ^ • ^ 

Chamnan Abourezk. So, in effect, what you are saymg is that 

all these decisions, some of which have been pretty hasty, should be 

cleared up and ratified by the Commission? 
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Mr. Taylor. I would like to see a conji^ressional stamp of approval * 
on that lej^al concept. 

Mr. Meeds. Mr. Chairman, I would like to pursue the question 
of criminal jurisdiction a little further. Let's assume that we accept 
and the Cqnfr':ss passes or puts in practice the recommendationrs of 
the Commission and a non-Jndian is arrested on 4* reservation for 
commission of a crime, is incarcerated and tried in an Inclian couit 
and he asks for the tribe to furnish counsel for him, citing the sixth 
amendment to the Indian Civil Rights Act. 

And the court says: **No, you are not entitled to counsel under tliAt 
section. You would be under the sixth amendment of the U.S. Consti- 
tution, but you are in Ii dian country, under tribal jurisdiction, and 
the Indian Civil Rights let doesn't guarantee that nght." 

I am sure you will agree with me. I am citing a case. 

Mr. Taylor. I agree with you. 

Mr. Meeds. OK. At that iuncture, then, you have a citizen of the 
United State^i, non-Indian deprived of the civil rights to which he 
would be entitled in any other place in the United States, except on 
an Indian reservation. . 

Mr. Taylor. I am not sure if that is true, Mr. Meeds., 

Mr. Meeds. What other place would it be? 

Mr. Taylor. Perhaps in a^^S. district court in front of a magistrate 
tiying a petty offense, the jurisdiction of which extends to 6 mouths 
in jail or $500 in fine. 

1 don't believe the Supreme Court has made any decision that a 
person in a petty magistrate 'court is entitled to free legal counst4. 

Mr. Wilkinson. Tnat recommei^dation will be made later, along 
with a recommendation that the maximum penalty of Indian courts be 
increased from $1,000 to 1 year or $5,000. And along with that there 
will also be a recommendation that when serious penalties are involved 
that counsel will be provided. 

Mr. Meeds. Are there any other portions of the Civil Rights Act 
which do not guarantee all tlie rights of the first 10 amendments? 

Mr. Wilkinson. Grand juiy is not required, which would seem to 
be a technical matter. But that wouldn't apply to the States in all 
situations either. I can think of no other areas right now in a criminal 
trial that it wouldn't apply. 

Mr. Taylor. I think the one area there might be some question on 
is the extent to which the 1968 Civil Rights Act brought into the tribal " 
settiiig all of the case law that has developed. 

Mr. Meeds. Well, indeed the right to counsel has developed pretty 
much through case law. The sixth amendment interpretation. 

Mr. Taylor. But the 1968 Civil Rights Act specifically was worded 
in such a way a-s to avoid that, as far as the tribes are concerned. 

Mr. Meeds. Let me just say very quickly and very clearly that T 
will be opposed to any extension or any recommendation which will 
deprive American citizens, white or nonwhite, of any of the protections 
of the U.S. Coi tution wherever they are in the United Stales, 
Indian reservations or otherwise. 

Mr. Meeds. Is there any disagreement with that? 

Mr. Yates. Are you fellows in favor of that, too? 

Chairman Abourezk. The question is: Are you for the Constitution 
or against it? 
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Mr. Yatbs, That is right. . 

Mr. Stevens. It depends on what we are talkmg about. 

Mr, Mbsds. Maybe we ought to get their responae to that. 

Mr. Taylor What the 1968 CivU , Rights Act did was bring into 
play the tribw^'ctourt ^setting fundamental principles of fairness. And 
what the U.S. Supreme Court has done with our Constitution is 
embroider in some very hard and fast *ules, like the Miranda rule, 
where Sergeant Friday goes around monitoring; and they set this 
up as a mechanical condition precedent to the admission of con- 
fession evidence. 

• My position is that that 1908 Civil Rights Act did not necessarily 
bring mto play these mechanical kinds of procedures. The basic 
fundamental protections of those 10 amendments—due process, equal 
protection of the laws — those concepts were brought in. 

iUso, there was a congressional stamp of approval of what was the 
CoUiflower case which preceded the 1968 Civil Rights Act allowing the 
Federal court to take habe^ corpus jurisdiction over a conviction in 
traffic court. The 1968 Civil Rights Act statutorily defmed that so 
that now it is in the statute, and appeal for violation of any of those 
rights set on in that 1968 Civil Rights Act can be taken to a Federal 
judiciary for review. I think that review should be premised on the 
four comers of the record, the fundamental fairness that took place 
not on procedural niceties such as dominates our courts and is bringing 
our courts down, in fact. 

Mr. Yates. The question is: What happens to the four comers in 
the four counties?. What is your answer to that question? Are you going 
to deprive M. Meeds, a constituent who happens to commit this 
crime in Indian country of his right to have the counsel that he wants? 
Are you jgoing to deprive him of any other constitutional right to 
which he is entitled in a non-Indian court? 

Mr. Alexander. I think we have to focus a bit on the context of 
how those rights, as we define them, may operate in the Indian court 
context. This gets us to the notion that Jndian courts and justice 
systems: (1) they are evolving institutions which is very fundamental 
in that whole notion of tribal justice fand (2) that Indian governments 
wiU operate reasonably and rationally. 

What is going on in Indian court systems today is a major traming 
and upgrading program of judges and a lay advocate system that the 
American Indian lawyers training program is developing. Now what 
may in fact happen is there will be counsel in Indian courts available. 
It may not be the same counsel given the same standards that the 
State of South Dakota would recognize to its bar, but it may be 
counsel that is recognized to the bar of the Na\ ajo Nation. 

Mr. Yates. Then your answer is, yes, then. 

Mr. Alexander. It has to be the variation of those systems antl 
any jurisdiction. It is a c^uestion of jurisdiction again. It has a right 
to determine who is admitted to its bar. If the Indian court system 
individually develops specific training programs for lay counsel, 
which in fact they are obing right now, that should take care of it. 
We shouldn't superimpose the notion of the 3 years of law school, 
whatever that is worth. 

Chairman Abourbzk. Paul, we haven't even gotten to that question 
yet. The question reaJ!y is this. Is there going to be some specific 
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guarantee of these constitutional protections? We will get to the 
question of adequacy of counsel at some other point. 

Mr. Wilkinson. Senator Abourezk. there really is, I think, a full 
answer to this. In 1968 Congress took up the specific question in a 
bill developed mainly hy Senator Ervin, one of the great civil rights 
defenders, litei^ally, in vae history of this Congress. 

Chairman Abourbzk. Not m the view of the Pueblos. 

Mr. Wilkinson. Not in the view of the Pueblos but, notice it was 
Indians and ijot civil rights people who opposed that^ action. He 
developed an act that is going to provide exactly the guarantees that 
you are talking about. Those provisions have not been opposed by 
civil rights people in Indian courts since and the only provision I see 
that needs to be changed is the one Congressman Meeds raises about 
the rights to retain counsel which can be changed by taking out one 
word of the statute. 

Other than that you have got a statute that meets the objectives. 

Commissioner Whitecrow. Mr. Chairman, may I make a comment 
here? ^ , ' 

The question as to whether or not we support the Constitution of 
the United States — I don't think there is anv question about that. 
Each one of us took an oath to support the Constitution of the 
United States. 

Mr. Yates. But, Jake, there was such a question that was raised 
by the learned counsel at the bench there. 

Commissioner Whitecrow. It has been my impression, in regard 
to all of this presentation that has been made, that there is no attempt 
whatsoever — with my relationship with various Indian leaders around 
the country, it has not been such whereby they want to deprive any 
individual American citizen of his rights. 

Mr. Meeds. Will you yield at that point? 

Commissioner Whitecrow. I don't feel that we are going to deprive 
apy individual American citizen of his right;^. Certainly citizens need 
to have those rights. However, with the exception of voting—and I 
think that is what you are going to get to — in the votmg privileges, 
let me cover that irsofar as that is concerned. 

Mr. Meeds. As a matter of fact that is not what I was goine to 
get to. I was just going to ask the Pueblos how they feel about freedom 
of religion. 

Commissioner Whitecrow. Freedom of religion? . 

Mr. Meeds. Yes, and they will tell you rather straightforwardly 
that they don't feel there should be the first amendment of the Civil 
Rights Act amendments because they don't believe in freedom of 
rehgion and they are very frank and forward about it. 

Mr. Wilkinson. Coneressraan Meeds, they don't believe in a 
prohibition against establishment of religion. They are very strongly 
m favor of freedom of religion. 

Mr. Meeds. I guess that might be a more accurate statement of 
religion. Then they are very strtngly in favor of a state religion. 

Chairman Abourbzk. Let me ask the staff a question. You are 
asking us to adopt that principle of jurisdiction we have discussed 
here icr a while. What else is there to be taken up today? Is that the 
whole chapter? Is that the basic principle right there? 

We have got about 40 minutes left and that is why I say that. 
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Mr. Taylor. Senator, there are a number of other portions of the 
chapter on jurisdiction, or of tribal government. In the 'area of juris- 
diction I believe this is the element we would like to see adopted today. 

Chah-man Aboubezk. In other words, we can't mush this today. • 
Do we have another meeting scheduled tomorrow? 

Mr Stevens. No. 

Chairman Aboubezk So we are done until February if we don't 
finish today. All right. Let me ask one more question. What are j;ou 
asking us to do in the area of taxing authority: liquor licenses, huntmg 
licenses, fishing licenses, and things like that? 

Mr. Taylob. We feel that is within the purview of the concepts 
under debate right now. . . 

Chamnan Aboubezk. So what you are saying is you want to vest in 
the tribes jurisdiction to charge for hunting licenses over non-lndians . 
and Indians alike. They can license liquor stores, bars, grocery stores, 
everything on the reservation. 

Mr. Taylob. That is correct. * 

Chairman Aboubezk. Within Indian country, whether it is on lee 
patent land or not? 

Mr. Taylob. That is correct. , , , • ~ 

Mr. Wilkinson. In our judgment that is a clarification of existing 

law, not new law. 
Chairman Abourezk. I un4erstand. 

Mr."f ates. I have less problem with that portion than I do with 

the criminal portion. ■* , i , v, . i. v. * 

Commissioner Bbuce. Mr. Chairman, I would like to hear what 

Ernie Stevens is trying to say. 
Mr. Stevens. Thank you, sir. 

Chairman Aboubezk. Well, let's take a vote on it. , 
Mr Stevens. Ordinarily it might be better not to bnng something 
like this up from my point of view bec^use^we have the law on o jr side 
now. For my part, as an Indian person, I would be prepared to have 
my peers, my fellow Indians, meet your peers in a court of law, be- 
cause we are doing right well. The Indian people are now in a ppsition 
where we are assuming jurisdiction. We are no longer content to call 
in the FBI. We are no longer content to let non-Indians have a lew 

drinks and go crazy. , . . ^ • wr „v. 

We are assuming jurisdiction. I am referring to that case in Wash- 
ington State. You give the non-Indians a few drinks and they go crazy. 

The point is that if it were let alone in many ways, to even discuss 
the thing is harmful to the Indian l^eople because we feel secure m the 
law as it exists. To discuss it here is to possibly give people the impres- 
sion that we're asking you to make law, and we are not asking you to 

The Indian people feel— and I think the attorneys present here 
support the position— that we have a pretty steady position withm 

I thTiik it should be clarified that we are not trying to assume a four 
coimty jurisdiction. We are not trying to take over Tacoma. 1 he 
principle that we are trying to lay down— we are talking about the 
non-Indian business person who sits in the heart of a predominantly 
Indian-controlled country and refuses to give a "by-your-leave to 
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the trib&i to a cattle rustler, to a person who gets drunk and disorderly, 
to people that ought to be subject ^o it. 

I feel like we were discussing this in many ways in the wrong context, 
I didnH heftf any discussion of any particular case that was on the side 
of wl^at we were proposing. Related .to that, the reasfiSWHtl think it 
is worth pursuing, is because if this really solid Commission canH deal 
with, the subject in some sort of an equitable fashion on behalf of the 
people in the four counties, on behalf of people in Tacoma and also on 
oehalf of those of our people who need to have some weight on their 
side, then I don't know bow we can expect Indian or non-Indian to 
act responsibly. 

I want to clear our motives. Our motives are to clarify it in some way 
to relieve some of the agitation. 

We were not trying to propose something, although I know how you 
feel, to cause trouble.* We feel that Congress ought to at least* consider 
the question and basically we are asking for somethidg on this prin- 
ciple. I think that even could be deferred to next time. I think it is 
worth it, and let's pursue it. 

Chairman Abourezk. Ernie, I don't care if we vote it up or down 
today; it is fine with me. I don't want to avoid any of those issues. 
I think we ought to deal with them. If I disagree wic^ it, I will vote 
against it, and conversely^ 

Now you bring up a point, that the Indians are winning their 
cases all over the ct)untry in court. I think that is true. And you 
bring up a point thaC^ there is a bit of apprehension that if you bring 
it into the political arena you might start losing, and that may or 
ma^ not be true. I doq't know. 

So that is an issue that we may want to take up here today. Do 
we just give a general policy statement and say that the Commission 
ratifies all these court decisions? Or, do we come out and make a 
flat statement that we ought to have jurisdiction over everybody in 
sight on a reservation? Do it that way and take the chances that 
you bring up. v. 

^Vhat do you want to do? What do you think we ought to do? 

Mr. Wilkinson. Mr. Chairman, one thing that I would suggest 
along that line is that perhaps to treat the general principles in the 
jurisdiction area^ — I anri not talking about the Indian count^jy prob- 
lems^ — but treat them in the way we treated the trust relationship. 
In other words, for this Commission to adopt six principles, or seven, 
or eight that are general and that could be adopted by Congress at 
the beginnmg of the revision of 25 U.S.C. so that there will be a 
clear statutory statement. 

Not making new l^w but setting out existing law in a statutory 
form as we suggested yesterday with the trust relationship. It might 
be worthwhile for the staff to draft up a statement like that for next 
time which reflects existing law fairly and in a general fashion, so 
that the Commission could approach it in that way and then deal 
with the more refined parts. 

Chairman Abourezic. Why don't you do that? I think it is a 
good idea. 

Mr. Meeds. Mr. Chairman, I. want to at least make an argument 
why we should not adopt carte blanche the concept that tribes should 
have jurisdiction over all matters civil and criminal within reserva- 
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tions unless we so lostricf reservations as to include only trust lands. 

I am pre})ared to go either way on this. If you want to define reser- 
vations in such a wav as to include only trust lands, then I am pre- 
pared to go huckletybuck for sovereignty and jurisdiction on those 
lands. I am getting back to what I said this morning. When Worcester 
and the other cases were decided and the concepts of sovereignty and 
jurisdiction were laid down we were talking about areas where it 
was just Indian land. I don't know how people feel about the allot- 
ment acts. I personally wish they had never happened. But they did 
happen, and we are now talking about reservations where there are 
non-Indians living on fee patent land who, if we include them, in 
this area, in reservations, and say that the sovereignty of the tribe 
extends to their everyday life, their taxation, their civil rights, their 
ctiniinal rights, all other rights, we are saying to them that they do 
not have a right to have any input in the decisionmaking process 
under which those laws which regulate them are made. 

I, ])ersonally, will vote against, and write against, anv kind of 
recommendation which I think abrogates or continues the abrogation. 
I think I kind of agree with Charlie that the courts are probably 
already saving this continues the abrogation of the single nght, 
which"^! feel is the most important right, and that is the right to 
vote — to have an input in the place where you live. 

I don't think anyone of you would disagree with me that if you 
accei)t the concept, even the present concept on a reservation, that 
there are many non-Indians within reservations who dp not have 
any input in the decisionmaking process on those basic decisions 
wKirh affect their lives where they live. 

Does anyone disagree with that? 

Mr. Wilkinson. Congressman Meeds, as you know I very respect- 
fully disagree and I disagree vehemently. I believe- — 
Nlr. Meeds. How can you be respectful and vehement all at the 

same time? .... , . 

Mr. Wilkinson. You and I have been doing it for years and enjoy- 
ing it very much. , ,, T ,• 1 T J- 

Congressman Meeds, that proposal would gut Indian law, Indian 
rights, and would stamp this Commission as a Commission that did 
the things that were done in 1887 and were done during the 1960's. 
There is nothing more fundamental than the fact that Indian tribes 
are separate and they can establish their own governments. 

What you are suggesting would, not in theory, but effectively 
eliminate the right of Indian tribes to mandate matters on their 
reservations. You can't have a comprehensive zoning program to 
protect the clean air on Indian reservations if you can't zone the other 
lands, too. You can't discriminate against non-Indians now because 
of the equal protection clauses in the Indian Civil Rights Act. You 
can't just tax them now for very substantial guarantees. But such 
a proposal, either alternative you mentioned, I really do deeplv 
believe would stamp this Commission in the way that I have suggested. 

It is that fundamental. It would mean taking away truly basic 
rights. It would mean taking away some of the most important ele- 
ments of self-government. • 

Mr. Meeds. But the concomitant of that, or the other side of that 
is for this Commission to make some recommendations which in 
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my estimation take away the most basic right of citizenshipi and that - ^ 
is the right' to vote. 

Mr, Wilkinson, Indian law and policy 

Mr. Mbsd9. We know how each other feels about this. I think you 
know I feel very deeply that Indians ought to be allowed to have the 
greatest Indianness they want. But when Indianness collides with 
the basic constitutional rights of American citizens, then Indianness 
must give way. 

Mr. Wilkinson. The courts have found that those basic constitu- 
tional rights do not exist — the right to vote on an Indian reservation. 
You win take away Indianness. You will take away Indianness if 
you permit non-Indians to vote for tribal Qouncil members and to sit 
on tribal councib. It can't be done. We are not going to have Indian- 
ness 100 years from now if this Commission makes such a 
recommendation. 

Mr. Meeds. Well, there are some alternatives, and you and I 
have discussed this. How about commissions? Zoning, for instance. 
You can't comprehensively zone a reservation xmless you can zone 
* I all the land, and I tend to agree with that. 

How about setting up a commission for the zoning in which those 
: non-Indians, who are going to have their land zoniBd, will have some { 
input, will have a voice, wul have a vote? ^ 

jMr. Wilkinson. I consider that a very different proposition. I 
.thittk it is one that the ^Commission should consider. It tends to be a 
scalpel kind of proposal rather than a blunt instrument type. 

Mr. Meeds. I have always disliked blunt instruments. 
^ Mr. Wilkinson. If this Commission wishes to set up the following 
kind of system to provide for 6|)ecific circumstances, it might be OK. 
For instance, suppose a triJbe wishes to tax. The tribal council would 
recommend a tax and establish- a laxing authority. Only Indians 
\would be in the taxing Authority but perhaps non-Indians within 
\he tax district could vote. That is somethingv rational, a serious pro- 
pos^Jor this Commission. 

I pwsonally don't think it is necessary. My staff colleagues don't 
believe^ is necessary. But that is a reasonable proposal. 

But iraat can't be done is to take ^way or to give non-Indians 
the right \o vote on the reservation. We can't take away the right 
of tripes tp tax non-Indians. There is nothing in my judgment that 
holds more promise and more excitement for the luture of Indian \ 
^ affaii>^an the possible development of tribal tax systems. This is 
th^^ay we can have self-determination. 
V '^r. Meeds. I agree with you. v 

Mr. Wilkinsons If we take away the right to tax non-Indians, 
that is not going to happen. Not because th^ non-Indianls have the, 
money It is not that simple. . - 

Mr. Meeds. Do ycu believe non-Indian^ should be taxed without 
Having^any input into it? You know we had a revolutionary war in 
this country ovrir that very question, Charlie. 

Mr. Wilkinson. C6ngressman Meeds, I could list 20 examples 
of situations in which people are taxed without voting. I will list a 
few. If you own second land somewhere in another county or another 
State, you don't get to vote on whether you are taxed. If you live 
outside the city of Bostoii^and commute in. Boston, then you g^t 
taxed ( n your income in Boston and you don't get to vote. 
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Mr. Meeds. Where do you live? 

Mr, Wilkinson. I live in Oregon. 

Mr. Meeds. Restrict it to where you live. 

Mr. Wilkinson. If, and this is the most important analogy. If you 
choose to move to Canada, you cannot vote until you become a citizen. 
You do not get the right to vote. X see nothing wrong with applying 
that analogy to Indian reservations. 

Mr. Meeds. But people who reside on Indian reservations are 
citizens of the -United States, and if you restrict it to citiMnship— if 
you want to, although I don't think that is necessary— and to where 
you live, can you give me another example of people who are taxed 
without having some input at that place? 

Mr. Wilkinson. It took this Congress almost two centuries to give 
the right to vote to the District of Columbia. 

Mr. Meeds. I understand that. , tt x j * 

^Chairman Abourezk. Any alien who moves into the Umted btates 
caA't vote but he has to pay taxes. But he chooses to live here and 
it is up to the U.S. Govenament to determine whether he becomes a 
citizen, just as it is up to a tribal government whether somebody 
becomes a citizen. . . 

Mr. Meeds. We are talking about citizens. 

Chairman Abourezk. Well, if you move onto a reservation, you 
don't become a citizen of that reservation. You become a resident 

there but not a citizen. . , . » j 

Mr. Wilkinson. I think the best answer to that is yes; and under 
the law there is such a situation now on Indian reservations and 1 
suggest you not change it. 

Mr. MEEDS. OK. - 
Commissioner BoRBRiDGE. Mr. Chairman, if I may comment f 
Agam I would like to turn this around a little bit, because it seems to 
me we spent a lot of time here, over the course of some hearings, 
talking about the sovereignty of the Indian tribes. I think we have 
laid a pretty good case legally and from a historic viewpomt. And as 
we look at the law, at least operable on several of the principles 
involved, it seems to me that I want to sweat up here, and I amperfeot- 
ly willitij; to pound the desk, too, and say what about the Indian, lo 

me that is why we are here. , . ^ , 

Now, out of the principle of establishing the sovereignty and ex- 
amining the characteristics of that sovereignty I am perfectly willing 
to concede that there are going to be areas that are going to have to 
require some special attention, and that, somehow if we run into 
irreconcilable principles where we are concerned about the rights of an 
individual who cannot participate, I say that we have to be just as 
equally concerned; ju6t as strongly concerned, and for the record, just 
as much concerned about the Indian tribe that may be suffenng a 
serious erosion in its right to govern. To me the nght to govern means 
the right and opportunity to protect your resources, whether you are 
talking about land, or whether you are talkmg about resources of the 
land. When you start to move away from that there are actions, 
characteristics of sovereignty if you will, which if eroded will protect 
" or conversely will erode the very right of the tribe to protect itself, 
and for that matter to even continue m an effective manner. 



^ 124 



122 



I sujrjiest Uuit there uro t wo very basic concerns. One that Congress- 
man Meeds has enunciated revy clearly and veiy eloquently, and the 
other ccnrern, and I don't say that it is second, I say that if there are 
two numhrr ones this is the other one that I see as fully as important, 
because this is one that has been rooted in the basic historic policy of 
this country, and that is to recognize the sovereimity of the injured > 
tribes and to try through the basis of honorable dealings to so recognize 
their rights, that hopefully it wouM act in an even more enlightened 
time where we are today* 

When we come down to the exercise of the power of the soveieign 
jfj^e have eveiy right to demand of the sovereign, and that is why we are 
sitting as a commission to demand that that sovei*eign should a^ct 
according to the highest standards possible for that sovereign to attain. 

To me this i? not just the question of just technical rights, although 
it must be reduced to that. We have to be concerned about the 
principles that are involved here, and the principle to me is not only 
the rights of the individual but the rights of the tribe. I am concerned 
that we do not go on record as taking any position that is going to 
further erode any of the rights of the tribe to exercise such rights as it 
had as a sovereign. 

1 recognize that given the multitude of tribes, if I have been im- 
pressed by one thing> it is the tremendous diversity and the condition 
of the tribes. I see allied with that a divei*sity in the type character- 
istics of the rights that it is exercising as tied in with its sovereignty/ 

Some tribes are exercising much more in the way of sovereignty 
than are others. So I recognize this diversity. But I think it is very 
Mnportant we clearly estabhsh that this is one of the basic reasons 
why we are here. 

Mr. Wharton. Mr. Chairman, with respect to non-Indian j)eoi)le 
in reservations and the relative riehts of those people in the trioal 
government that they find themselves cohabiting with, those people 
were led there by the U.S. Governnient under allotment policies. 
They were deceived as to the jurisdiction under which they would 
fall. It is the re^ ponsibility of the U.S. Government then to those 
people, and I submit to you that it cannot be discharged by abroga- 
ting the rights of the tribal government who did not guarantee any- 
thing to those peoj)le and who were ultimately the losers under tluit 
allotment policy. 

Mr. Stevens. Mr. Chairman, related to that, I just want to point 
out that at our next session, particularly in the economic develop- 
ment, possibly in another part, we want to deal with that particular 
thing. 

In 1934 a statute was passed to repurchase and that has fallen into 
disuse. I think that possibly, in many ways, a substantial way of 
dealing with the whole ((uestion is to institute u solid system of being 
able to acquire reservation lands. 

On the Standing Rock Reservation hist a few years ago there was 
56,000 acres for sale by non-Indians wliich the Standing Rock people 
are unable to buy. These are non-Indian people who want to sell. 
Pine Ridge is in the same situation. 

The Indian people would like to purchase that land. They are not 
even particularly requiring grants. They are asking to borrow money 
to buy it back. They are in a mood to develop it. 
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We think that over a period of time, anil we are, I am sure, willing 
to go 60-100 years, but it seems to me this particular question, the 
ultimate way to deal with that.- is in that fashion. The ultimate way 
is to make the commitment to let the Indians, over a period of time, 
even under loan systems. Later on when we get into this, is to get 

*^When ^we get into Federal administration, you will see the whole 
trend of the disposition of the Federal Indian budget— to me at least, 
if it is not delivered it is at least implicit— heaifing ilown the road 
towards the Federal domestic assistance programs anil seeing Indian 

Erograms run in that parallel. And knowing that the United States 
as a primary responsibility to protect us in our-land. And by not 
providmg us the money, not only in acquisition but in defending our 

"^"^ile I was in the Bureau we showed the Department of Interior 
that the Indian tribes had a substantial loss in income annually be- 
cause the Bureau of Indian Affairs was unable to transact real estate 
business. I wrote the memorandum myself and submitted it, and yet 
in welfare the Indian people have an open book. Whenever it comes to 
education, manpower, or any other domestic assistance program that 
any other non-Indian person in the country has because they are a citi- 
zen, Congress has been more than generous. But when it comes into 
this specffic area and then jumping back and finally saying again the 
acquisition by tribes of many of these things will solve a good many 

of these things. , , tt . , . i. ^ " 

I think a commitment by the United states or by Congress to 
do that will do much toward solving some of the jurisdictional 

problems. „ , , , • t 

Mr. Meeds. Ernie, I don't disagree with what you are saying. In 
fact, I think that consolidation programs are a good way to solve 
many of these problems. • , ^. 

But I would suggest that it would be much better to start vnth the 
nearly total assertion of sovereignty over a jurisdiction which is an 
area which can be properly governed now and extend as you consoli- 
date rather than starting with a great, vast area of land where ther . 
may be three times as many non-Indians as there are Indians, and 
trying to assert nearly total ^dveMiignty over that area initially. 

Now maybe there is a disagreemwvt m methodology. 

M)p. Wilkinson. I think nght now if the Indian country, statute, 
18 U.S.C. 1161, is left as it is these problems simply are not going to 
arise. In other words, there are very,- very few situations now in which 
Indian jurisdiction is being asserted over areas like that. V»jry, very 
few, and those will go into court under a very reasonable statute."* 

Mr. Meeds. Most of them must be in my State, I believe. If there 
are very few, they are all in my State. , „ * «t u 

Mr. Stevens. I think they are cou".entrated m the States of Wash- 
ington and South Dakota., 

Commissioner Bruce. Since yqu are advocating that non-lndians 
vote on the reservation, then I assume you are suggesting that they 
be enrolled on the tribal rolls; right? , 

Mr. Meeds. No; iiot necessarily at all. All I am suggesting, Lou, 
is that when decisions are made which affect people where they live, 
they should have a vote. They should have representation. Ihey 
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should have input in that decisionmaking process. Of all of the rijjhts 
of American citizenship I think that is the single must basic right, 
and I think it is being denied to people who reside on reservations 
through a policy which I don't agree with" but which is nevertheless 
there. 

Commissioner Bruce. We do have some reservations where recently 
they have asked, within the last 2 years, for nonmembers of that 
specific tribe to. be moved off from that reservation — Indian and non- 
Indian who are not members of that tribe to be moved off of the 
reservation and not allowed to have any participation, voting or 
any tiling else. 

Mr. Meeds. We had some programs like that in other countries, as 
I recall, too. 

Well, now you see 1 would disagree finally with this. I think that is ev 
basic violation of a right of citizenship, you see. 

Chairman Abourezk. Well, would yon agree with that so far as a 
democratic secular state of Palestine is concerned? 

Mr. Meeds. Moving people off or on? 

Chairman Abourezk. Back on. 

Mr. Meeds. That is an international question. 

Chairman Abourezk. Yes; it is. 

Mr. Steveks. Mr. Chairman, maybe we could go on to Public Law 
83-280 and go back to the pits with this and come back again. 

Chairman Abc/URezk. You have got 9 minutes before adjournment 
so take your pick. What is your pleasure? 

Mr. Stevens. We will iust move to Public Law 83-280. 

Chairman Abourezk. OK. Well, anyhow you are going to write 
down those principles and you are going to offer them to us next time. 
Right? 

All right, let^s go on to Public Law 83-280 then, quickly. 

Mr. Alexander. Our 280 proposal is a retrocession proposal 
similar to S. 2010, which I am sure you are familiar with. 

Chairman Abourezk. Are you asking for action on that at thi.s 
time, Paul? 

Mr. Alexander. Yes. 

Mr. Abourezk. Would you quickly -and briefly state what that 
principlp is? 

Mr. 'Alexander. OK. That legislation be passed by Congress 
that provides for retrocession according to the following prij\cii)les: 

Retrocession of State jurisdiction over Indiaix reservations, should 
be at tribal option with a plan that there be a flexible time period 
provided for either naiMul or total assumption o*' jurisdiction by the 
tribe. And tliere slioiiki be a significant preparation i)eriod and 
financial resources available to the tribe for tlie ])reparation period. 

There should be direct financial assistance of the tribes, or tribally 
desifxnated oi^anizatioiis. The Law Enforcement Assistance Act should 
be amended to allow for retrocessiun planninfj funds. I will ski]) 
quickly. 

The Secretary of Interior should act within^GO days on a plan. 
Otherwise it would be automatically accented. That he sho^'M dnte 
nonacceptance on an inadequate plan ana delineate specific reasons 
for nonacceptance. 
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After the passajje of my retrocession act the Secretary should sub- 
mit regulations for a procedure to Congi*ess which Congress would 
within 6b days approve or disapprove. 

There is a provision for consultation with State and local "govern- 
ments based on the Menominee experienne. There also is a provision 
for appeals to a district court on the judgment of the Secretary of 
Interior. 

Basically it is an administrative procedure act type of thing. 
Chairman Abourezk. Is there any disagreement with that basic 
principle? 

Mr. Meeds. Mr. Chairman, who decides when and how retro- 
cession will take place'i 

Mr. Alexander. That is the basis of the tribal plan. The Secretary 
of the Interior has the judgment about tho adequacy in terms of the 
current resources available, the timing and this cets us really quickly 
back to presumptions of acting in good faith and reasonableness. 

Every tribal chairman that 1 have spoken to, and I have spoken to 
a lot of them about this in tribal councils, talk about a long-time 
period, except for some of the larger tribes who already have operable 
law enforcement apparatus. The Quechans in southern Arizbna talk 
about a 6 to 7 year step-by-stej) process. 

Mr, Meeds. But who determines when that process stp,rts? 

Mr. Alexander, Wei., the process would be established in the plan 
that is submitted to the Secretary of the Interior, and the Secretary 
of the Interior accepts for the United States. They would be in the 
consultation process in the development of the plan and implementa- 
tion. But just as the tribes had no say when Federal jurisdiction over 
them was transferred to the States 

Mr, Meeds. But they did in many instances. Jurisdiction could not 
be transferred without their consent, 

Mr. Alexander, They had in your State, and in some other 
situations by State law they had a say in the matter. But in most 
situations, at least in the mandatory States and many other States, 
it was completely arbitrary with respect to the tribes. 

Some specific tribes, like the Warm Springs, were ej^cluded specif- 
ically in the legislation when they testified in the Public Law 83-280 
hearings before the passage of the act, that they had adequate law 
enforcement machinery. Other tribas specifically testified and were not 
excluded* 

I think the point is important in relation to small tribes. This allows 
c to part or all, it allows for timing, and it allows for a maximum flexi- 
bility. Many of the small tribes, particularly in the southern Cali- 
lonua area, have indicated a wisn for a contmuing relationship with 
county and State governments in specific areas. What will happen will 
be a negotiation process, as recommended. 

The differences from S. 2010 have to be pointed out. One of the sub- 
stantial problen^s in the State of Nevada where retrocession occurred 
2 years ago was that qo funding was provided, no nreparation funding 
was provided from the date of the submittal by t ne State of Nevada 
of its offer to i*etrocede to the Secretary of the Interior, A year passed 
before the Secretary of the Interior accepted retrocession which 
Qccurrod immediately thereafter and nothing happened. 
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There wrts not moiioy for a new agency. There was not inoney to 
train new police offieiMs. It was the diito of the retrocession that 
tribes began to get the kind of funding necessaiy to develop a modified 
consitution and so on/And the Nevada experience speaks to the needs 
. of planning for many of the tribes before they can go to a ieli*o- 
cession. 

(Chairman Abourezk. What if the vSpcretary of the Interior has 
enough money for, say, two tribes to take back jurisdiction but 20 
tribes apply for it? How is he going to handle that? 

Mr. Alexander. The Secretary's obligation would be to come to 
Congress for a specific authorization. 

Chairman Abourezk. What if Congress turned him down? 

Mr. Alexander. Then he woidd have to allocate reasonably 
based on the nlans he had before him. 

Chairman Abourezk. In other words, he can't turn down based on 
the lack of money. 

Mr. Alexander. It gets you back almost to the assumptions that 
Public liaw 83-280 operated On in the first phico. The btates wei'o 
given that jurisdiction and not 1 penny. As. a matter of fact, some of 
the retrocessions occurred for economic reasons. 

Chairman Abourezk. Arc there any other Questions on that? 

Mr. Meedb. It ?s my understanding that the Commissioner or the 
Secretary is the one who approves the plan. Is that correct? 

Mr. Alexander. Yes; unless we wouhl be coming into a new 
agency. 

Mr. Meedh. Right. Well, whoever has the authority* 
NIr. Alexander. Right. 

Mr. Meeds. So if we are talking about the situation ho has here, 
if he had money for only two and had 20 before him, then presump- 
tively he could pick the two best ones. Tho two that had the best 
chance of succeeding and approve those and not the others. Is that 
corn»ct? 

Mr. Alexander. It is not just the Secretary of the Interior's 
money, first of all. We have substantial funds through LEAA which 
becomes available which obviates some of the start-up money's, 
'.'^here are moneys that can he pi'ovidetl through LKAA for the ilraft- 
iug and training of the law enforcement officers, provisions for equip- 
ment, and so on. 

The Secretary would tlH»n try to negotiate in terms of the resoun;es 
that he had obtained, to ("ongress 

Mr. Meeds. Vou are <:oing around the barn. Get straight to the 
point. No. no. wt» are; I did; you did. The point is does the Secretary* 
have any discretion in wfietller or not he apnroves a plan? Must 1p» 
approve* plans, or mav he stop retrocession bv failing to approve a 
plan? 

Mr. Alexander. .He can only turn down retrocession with a plan 
that is inadetiuate. 

Mr. Meeds. Who decides that? 

NIr. Alexander. lie wotild decide that. 

Mr. Meeds. Then he does have that. 

NIr. Alexander. Also C'ongress has that. But it luis to ba specified^ 
by criteria that would be submitted to ("ongress. 

*^Chaii7nan AnofKHZK. And the term inadcipuitj would b'^ subject 
to court interpretation. 
Mr. Alexander. Right. 
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Commissioner Dekr. Wlioro does thq Dei^artmont of Jiutuie fit in^ 
here? As you know umler I'ocent experience we hiul the approval of 
the Department of the Interior but when we j^ot to .luetic? we had a 
problem. 

Mr. Albxandeu. Yos; the Department of .histice \yoiiKl not fit in 
this pattern, because it woiiKl bn the Department of the Interior's 
judgment. 1 am not even quite sure why the Department of the Inte- 
rior consulted with Justice in that Menominee situation. It is at the 
Secretary's discrretion. 

Commissioner Dker. I think that should be resolved tlien to pre- 
vent any further future problems. 

Chairman Abourezk. If there are no other (juestions on this, 5^:0 
ahead and adopt it and brinj; it back in whatever sp^^cufic lanu:ua:j;o 
you want. 

Mr. Alexan'dek. Tliere is no opposition to it? 

Mr. Meeds. I have some opposition. 

Chairman Ahouhezk. There is scattered opj)osition. 

Mr. Wilkinson. Mr. Chairnuin, may I raise a very brief matter? 
I hope> I am not beinjr out of place in luentioninir this, but I just feel 
1 sliould. I am not sayini: this as a member of staff but lus someone who 
has been on the west coast and not back here. 

I believe that the present schechdo the Commission has is a problem. 
If you are planning' seriously to mark up this final report on the :j(l, 
4th, and 5th us the sthedule imiicate.'^, I frankly don't think you 
im\ do it. \ot because of .staff work but because this has to be* re- 
worked, tiie part we have discussed now, int-ludinii: some textual .sec- 
tions where you really should i^o over line by line. Plus you have major 
work ahead of you on tiie first review that you are dom^ now. 

1 would just throw out to you that at least in my judp;ment what 
you may have to do is to hold your hearinj? on the .'Jd, 4th, and 5th 
for the rest of the report in the ilepth we are doing it now and j;et 
back a final draft for a meeting; on February 17 or 18. I just tlunk 
that if you don't do that you are not }i;oin<: to have a work product 
that you are really happy witli. 

Chairman Abourezk. We \vill do it. 

Mr. Meeus. And would still retain the end ^oal of a :)-iuonth 
extension? 
Chairman Abourezk. Ves. 

Mr. Meeds. Do you think we can handle that all right, or ^houM 
we maybe extend it 4 or 6 months? 

Chairman Abouke7.k. I don't think so. I think what we are going 
to do, next time aroutid, we are going to meet the 3d, 4th, and 5th. 
But we are also, later on in February, going to meet on a weokeiul 
and a couple of weekday's. 

( 'oTnmi.ssioner Dial. Mr. Chainnan, let's make it the 18th and 19lh, 
a Friday and Saturday. 

Chairman Abourezk. Frichiy and Saturday. OK. .We may even 
have to shift that even beyond that a dav or two, because 1 am not 
sure when the Lincoln Day recess ends. We will have to meet after 
that is over with, because I think the Congre.ssmen ami Senators have 
.*^cheduled themselves during? that recess out of town. 

So the next meeting then will be February 4, and 5, ami the raeet- 
in«r is now adjourned until that time. 

(Whereupon, at 3:20 p.m., tlie meeting was adjourned.] 



ERIC 




MEETINGS OF THE AMERICAN INDIAN POUCY 
REVIEW COMMISSION 



FBIDAY, FEBBtTAZlY 4, 1977 

American Indian Policy Review Commission, 

Washington, D.C. • 

The Commission met, pursuant to notice, at 10:15 a.m., in room 
1.324j Longworth House OflSce BuUding, Congressman Lloyd Meeds 
(vice chairman of the Commission) presiding. , , 

Present: Senator James Abourezk, chairman; Commissioners 
Adolph L. Dial, John Borbrirfge, Jake Whitecrow, Ada Deer, Louis R. 
Bruce; and Congressmen Lloyd Meeds, and Sidney R. Yates. 

Staff present: Ernest L. Stevens, staff director: Paul Alexander; 
Peter Taylor; Patricia Zell; Donald Wharton; Gilbert Hall; Max 
Richtman; Frank Ducheneau.\; and Fred Martone. _ . 

Mr. Meeds. The American Indian Policy Review Commission will 
be in session. The agenda is before us. , 

The first matters that we will be dealing with are those regardmp; the 
amendment to the legislation, which is necessary to continue the 

^Vould you like to rei)ort to us, Ernie, on what is essential and what 
will benecessary for us toi'o? . 

Mr. Stevens. I would like to have Max Richtman handle it. 
He has handled the amendment and the budget related to it. 

Mr. Meeds. Very well. 

Mr. Richtman. As the report indicates, Senator Aboiire/k intro- 
duced the joint resolution amending our authorizing legislation on 
January 14. ^ . , , u 

It passed the Senate yesterday, and I talked with Frank Duche- 
neaux, and it will go to the House i)rol)ably on Monday or Tuesday, 
and he said he would taku it nj) with the vice chairman df this Coiii- 
niission, to try to take it to the floor as soon as i)ossible, and have it 
pass the House. , , , • i 

That should not take more than a week or two, I woiil»l thuik. 

Mr. Meeds. I hope not, if we can bring it directly to the floor by 
unanimous consent and extend it that way, I think that is what wo 
should try to do if we can. 

Mr. Richtman. That is what Frank indicated, too. 

Mr. Meeds. Otherwise we will have to get it out of the committee, 
which means that it will not be out until after the recess. 

Mr. Richtman. We have also been talking to the staff people in 
the Senate and House Legislative Api)roT)riations Subcommittee, to 
help prepare our budget justification for tne ad<litionrl appropriation 
that corresponds to the increased authorization of $100,000. 

^ ^^^^ fe'^ (^29) 
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We will be appoarinjj as soon as the new amendment is sifjned into 
law. We will appear before the Senate and House Subcommittees on 
the Legislative Appropr iations, to make our requests. 

I think that is all that is relevant on that point. 

Mr. Meeds. I assume it would be necessary for us to approve the 
budget. Do you have it? 

\lv. RicHTMAN. The budget is attached to the report. 

Mr. Meedh. Did you want to explain it to us just a little, Max? 

Mr. RicHTMAN. Surely. The front page is a summary of all of the 
budget figures that are included in thQlollowinf; three pages. 

The totals, as you can see, for the first section, are for salaries and 
wages. For Indian Commissioners, we have budgeted 40 days each 
for t he period October 1 through June 30. 

That iseems to be adequate, ba^ed on the number of days the Indian 
Commissioners have been working for the Commission since October 1. 

We think that is an adequate amount. The other budget figures for 
the staff that was appointed by the Commission, for the professional 
staff, staff consultants, and clerical support have been increased to 
these figures from nrevious budpets, based on the directives by the 
Commission that tne staff distribute copies of the fii>;t draft of the 
final report, and have staff on hand when those comments come in 
to incorporate them into the final report. 

W'e have extended the terms of appointment for some of the staff 
peonle, in order to keep them here to do that work. 

That is the reason these amounts are what they appear to be here. 
On page 2, administrative expenses, \ye have detaile(l the number of 
days of travel in lonns of per diem and air fare that will be required 
for the Indian Commissionei*s to^attend meetings as they are scheduled 
at this point. 

These markuj) meetings that we have been having and our final 
meetings in April and May expenses are $6,600. Those are solely the 
costs of transcripts, and those are based on previous experience for 
cost of these Commission meetings. 

On page 3, oflBce supplies, telephone communications and nrinting 
and reproduction are all figures based on the last year ana a half 
experience in operating the Comniission. 

rhey are pronortional to previous months, and I think they will 
get us through this period. 

Mr. Meeds. Any questions by membei-s of the Commission re- 
garding the budget? 

Commissioner Borbridqe. Mr. Chaiiman? 

Mr. Mekds. Mr. Borbndge. 

I onimissioner Borbridge. Obviously, as we discuss the budi;,et, it 
is in light of the fact of previous discussions in which staff indicated 
that the amount proposed to be added to the original budget would 
be sufficient to meet the needs of the staff as they, in turn, met the 
requirements imposed by the Commission. 

Is staff stdl of the opinion that this amount is adequate? I nose 
this not because we can, obviously, change it. But rather if there 
are any difiiculties of any kind, at least I would like to be aware of 
them. 

Do 3^ou still feel this is entirely adequate? 

Mr. RicHTMAN. I feel fhis is entirely adequate; yes. 
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Mr. Meeds. For the record, the additional money here is simply 
for tlie pun)ose of the 3-month extension, and the fact that this report 
is now to oe mailed out, conmients received back, and additional 
ciraftmg and work done thereafter to prepare a final report. 

That ia to say, hkl it not been for the Commission request for a 
3-month e.xtension to publicize this and get commeuts, ,this $100,000 
would not bo there at all. 

Mr. RicHTMAN. Tliat is correct. . . i 

Mr. Meeds. Ami you would have been able to finish within the 
budgeted amount that we originally set? 
• ..Mr. RiCHTMAN. That is correct. 

Mr. Meeds. Is there objection to the adoption of the budget? 
If not, without objection the budget is adopted. 

You covered C on the agenda also? ^ 
' Mr. RiCHTMAN. We have covered B and C in a previous discussion. 

Mr. Meeds. We are now on administrative mattei-s. W^uld you 
like to report on that, please? . 

Mr. RiCHTMAN. As the report states: We have received in pnnted 
foi-m and distributed 1,000 copies of committee prints of all the task 
force reports, except task force 2, tribal government; task force 6, 
education; and task force 9, legal codificatipn and consolidation. 

Those three reports are either in galley stage or page-proof stage 
right now, and should be delivered in our office as pnnted and bound 
within the next 10 days to 2 weeks. 

As soon as they come in, they will bd distributed, the maumg lists 
have already been prepared for tho^e reports as they were for the 
other reports. 

Mr. Meeds. Wlxich ones were those again. Max? 

Mr. RiCHTMAN. Task force 2, tribal government; task force 5, 
education; and task force 9, legal codification and consolidation. 

The delays with those reports are largely mechanical. There were 
difficulties with some of the charts in task force 6, and they had to be 
reproduced and sent back to the task force members, because they 
wero not legible. 

Task force 9 is such a massive report that it has taken a long time 
for them to type-set it and task force 2 went through a lot of editing 
stages 

Mr. M^EDs. It is your intention, is it not, to initially produce 1,000 
copies of each of the task force reports? 

Mr. RiCHTMAN. We have already distributed 1,000 copies of all 
of the other task force reports. 

Mr. Meeds. All of the others? 

Mr. RiCHTMAN. Yes; and we will be receiving 1,000 copies of these 
three for distribution. 
Mr. Meeds. In printed form? 
Mr. RiCHTMAN. In pnnted form. 
^Ir. Meeds. Did the Commissionei^s get any? 
NIr. RiCHTMAN. Yes. 
Mr. Meeds. I don't recall getti^ig any. 

Commissioner Dial. I didn't ?:et any. Only those I picked up the 
dav before vesterdny. ^Ve have not received any in the mail. 

Mr. RiCHTMAK. i\\ will bring them up here this afternoon, then. 
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Coniniissiouer Boiiuhidoe. Mr. Chairman, wit^h respect those 
mailed to the Commissioners: how many copies i)f tne report are 
staff preiiaring to send to the Commissioners? 

>Ir. KiCHTMAX. We have not made any determinations on that. 

We have enough copies available for whatever the Commissioners 
desire.. 

Commissioner Borhkidge. Fine. Thank you. 

Mr. Meeds. Let me ju?^t. ask this: Have any of the Commissioners 
received the Government Printing Office prepared reports that you 
are talking about? 

( Commissioner Deer. I have. 

Commissioner Whitecrow. Those that I picked up the last time 
we were here. 

Commissioner Dial. T picked them uj) in the oftice last Wednesday. 
Mr. Yates. Thev look like Senate documents; don't they? 
Mr. RiCHTMAN. Ves. 
Mr. Yates. We have them. 
Mr. Meeds. Have you received them? 
Mr. Yates. Yes; I am sure thev are in our office. 
Mr. RiCHTMAX. I aru sure they have been taken to you, Mr. Meeds, 
but I will check. 
Mr. Yatjss. Who received the 1,000 copies, Mr. Chairman? 
Mr. Meeds. I assume the staff did. 
Nlr. Y.VTES. Why did we need 1,000 co])ies? 

Nlr. RiCHTMAX.' The standard amount the Government Printing 
Office runs is 1,000 copies. They also print 1,000 (copies that are for 
sale to the public. 

.Prices range from $1.25 to about $2.50, dei)endmf2: on the size of 
the report. 

Mr. Yates. Are these autographed coj)ies? (Laughter.) 
Mr. RiCHTMAX. Not that I know of. 

NIr. Meei>b. You will make sure that Commission members receive 
coj)ies of all the task force reports and as many other copies as they 
might desire to distribute to people. 

Mr. RiCHTMAX. Yes. 

Commissioner Deer. Mr. Chairman? 

Mr. Meeds. Yes. 

Commissioner Deer. What happens if there is a gi;eat demand by 
the pubUr? Will the Government Printing Office re])rint these? Does 
there have to be a certain amount of requests 

Mr. Meeds. I will answer. It would take u resolution, in either 
the House or the Senate, one or the other. 

Mr. RiCHTMAX. It would probably, for this Commission, take a 
concurrent resolution to print additional copies in addition to the ones 
that are for sale. They are for sale bv the Government Printing 
Office. Anybody can purchase them. If they run out of the 1,000 that 
they have pRinted for sale, they will print an additional 1,000. 

The ones that are for sale would not require a resolution. 

Commissioner Deer. 1 don*t mean necessarily {rivinjj; them away. 
But there will be thousands of req^uests 

Mr: Meeds. There probably will be. Then we will consider a con- 
current resolution to print more, or if they are beinjr paid for, they will 
pay for themselves, one or the other. 
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Good mominjj, Mr. Chairman. 

Chairman Abourbzk. Good mominp. . , i ^ 

Mr. RicHTMAN. The final item in the staff report deals with the 
printing of the final report. We have been discussing and negotiating 
with the staff people on the Joint Committee on Printing and the 
Government Printing Office to determine what kind of format we 
woulil like this report to be prepared in. 

The standard committee print would not require any additional 
efforts on our part. We have oeen looking at this volume of the Public 
Land Law Review Commission's report, and have been considering 
adapting our report to this kind of style and this kind of format, which 
jwrould include color illustrations . - , ' 

Commissioner Borbridoe. Of what? 

Mr. RiCHTMAN. Of health facilities on reservations^ educational 
facilities, ^aphic displays, and charts. Graphics and photographs is 
,.the deviation that is involved, and the format that we would like the 
report to be prepared and printed in. 

That also \^^ould require a concurrent resobition, if we decide to do 
that. 

Mr. Meeds. Would it require that if you did not have color? 

Mr. RicHTMAN. If we have photographs in the report and have the 
size of the report 8 by 11, which I thinJc this is, that would require a 
concurrent resolution. * ^ 

Additional costs would not come out of the Commission's appropria- 
tion, but it would require another resolution. 

Chairman Abourezk. What is the difference in cost, Max, between 
the r^lar black and white? 

Mr. RICHT.MAN. We don^t know that yet. In order for this to be 
introduced into the Senate we have to have backup material as to the 
estiniate of the cost. , , . 

Wte have told the Government Printing Office what we are thinkmg 
of dping. They are preparing an estimate right now as to what the 

^^^^^^'^ be. 
Hjiat is necessary, before we can go any further. ^ 
And we should nave that next week. 

Chairman ABouftBZK.' I don^t know. What do you think, offhand, 
abdut putting color photographs in? 

(Commissioner Whitecrow. Mr. Chairman, I think at the start of 
our Commission hearings we began talking about what the report 
should look like. 

It should be a very readable document, and with a little color added 
to^ the document I think we could get more people to actually sit down 
and take the time to rea<l it. 

1 would encpurage, if at all possible, to make it as colorful a pres- 
entation as we can. . . 

Mr. Meeds. Mr. Chairman, I don^t think we can make a decision 
on that today. T think what we really need to have is more facts as 
to the additional cost, as to how much would be required in a concur- 
rent resolution, things like that, before we can decide on it. 

I think we ought to authorize the ?tafF to continue looking into it, 
so that they can prepare this kind of information for us next time. 

^Ir. RiCHTMAX. We will provide that information at the next meet- 
ing at the end of this month. We should have ull that information in 
our hands at that point. 

1,35 
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Chairman Abourezk. I don^t think we neetl take any formal action 
on that. Now you are i*eady to go into the material; is that it?., 
. Mr. RicHTMAjf^. Yes, sir. 

Chairman Abourezk. I want to announce that the Senate has 
passed that resolutioA extendmg the time for submitting the report, 
and authorizing an additional $100,000. 

4re you able to give us an Idea — it has to be done before February 
18, t)ecause that is the date for submission of the rej)ort. 

If we don^t extend it legally, we are in violation of the law. 

Mr. Meeds. I suggest we ought to try to take it from the Speaker's 
table and bring it up by unanimous consent. 

Mr. Yates. Has it been filed yet? 

Mr. RiCHTMAX. It will i)robaBly be filed on Monday. 

Mr. Meeds. I assume it will be on the Speaker's table by either 
Monday or Tuesday. We could seek unanimous consent to take it 
^ from the Speaker's table. 

We will nave to ialk \vith some of our colleagues before we do this. 

Mv. Yates. Are there 'jome who are opposed to it? 

Mr. Meeds. There will automatically be some people who are 
^ opposed to it. I think if we talk to Hhern — there is ample rationale for 
doing this. 

• Total e.xpenses are brought on solely from the fact that we are 
extending this 2 mouths for the purpose of circulating it and getting 
commeuts. 

I think It is a good step and most people who might be prone to 
object will *igree on that basis. Mr. Vates and I can undertake to 
talk to some people and see if we can bring it on by unanimous consent 
on Monday or Tuesday. 

Mr. Yates. You are still on the Interior Committee, too? 

Mr. Meeds. I am. 

Chairman Abourezk. There has also been a little leadtime, so 
that Prasident Carter can .si^n it once it is passed. 

Mr. Yates. Why can't it be brought up Monday or Tuew<lav? 

Mr. Meeds, we can bring it up Monday or Tuesday it will ue 
all right. Otherwise, we will be in trouble. 

Mr. Yates. Why can't we get a copy of what jju passed in the 
Senate and present it to the House? <^ 

Chairman Abourezk. Yes. It has been sent over, so I assume that 
is what will happen. 
Mr. Yates. OK. 

Chairman Ai ourezk. 1 have a draft introduction I will pass out. 
Why don't you read these and pass them around as you are reading 
them? 

Are you ready to go with demoCTaphics, chapter li? 

Mr. Stevens. Yes, sir. I would like to quickly review what is going 
to come up, and then have the staff take over. 

Before you do that, sir, it is going to have some bearing on our 
drafting, so I wanted to depart from this for a moment, and ask if 
•> the chairman would tell \is the status of the committee structure in 

the Senate and the House. 

The reason for that is that we have a specific 

Chairman Abourezk. Have the chairman tell you what, Ernie? 
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Mr Stevens. The status of the committee' structure in the Senate 
imd the House. The reason for that is that wo have a specific recom- 
mendation which the staff, not this time> but at the next meetmp:, 
will have a recommendation relating tc the ccmmittee structure m 
the Senate and the House. 

You have a position hero, and it would just bo good information 

to know the status of it. . ♦ 

Chairman Aboijrezk. What has been done so far on the oenate 
Indian Committee: Today, sometime, the Senate will pass a rulu 
that will be final, establishing a full Indian Affairs Coniniittee for a 
period of 2 yeurs, that would terminate at the end of this Congress. 

After which time the Indian affairs jurisdiction of all sorts would 
go into the Human Resources Committee as a subcommittee. , , 

Right now, the Indian Committee handles all Indian affairs uris- 
diction, with one exception, and that is the Alaska Native Claims 
Settlement Act, which Chairman Jackson Wanted to keep m Interior, 
pertaining to the act itself. . ^ 

I have no real obje^Hon to it, so there is probably not much i 
could have done about jt anyhow. So we will let that go. 

We htive jurisdiction over all other Alaskan Native affairs, as well 
as all Indian affairs, outside of the land portion of the act, 

1 don't know what has been done in the House. I will have to let 
Sid and Lloyd s])eak on that. ' . tiit u 

Mr. Meeds. Mr. Chairman, perhaps I caii speak to that. We have 
not fared nearly as well, as I think most people m this room Know. 
Indeed, we have gone backward, which is not unusual. 

Mr. Meeds. Following our traditional custom. 

Chairman Abourezk. Yes. 

Mr. Meeds. The Subcommittee on Indian Affairs of the Inteiioi 
Committee is now combined with the Public Lands Subcommittee 
and obviously is not going to be the kind of focal point that it was. 

The chances of getting any kind of ad hoc or special or sel^t com- 
mittee appointed by the Speaker, I would think, .would be ver> slim. 

Althoug' he fact that you have established a select committee in 
the Senate .^ould probably help in that regard. I am certainly willing 
to approach the Speaker about this. I don't know about the gentle- 
man from Illinois. 

Perhaps he w^ill join me. - , . xtr, 

Mr. Yates. I am sorry— I was reading this statemfent. What was 

the point? / ^ 

Mr. Meeds. Whether we should have some\ 
select committee in the House on Indian affairs. 




Senate. . • f — ir i >^ ^\ •N.i'Vrrr:;!! 

■ I think the chances of doing that are veiWpoorf I don t thihls-iumii 

would complain about it. ^ iv-^*- u * 

Mr. Yates. I think that was under consulenlt^lo^ at the time uiut 
thoy merged with the Public Lands Subcommittee, and they dpculoa 

"^Mn Meeds. I don't think the impetus for this will ne froiu 

^\ir.* Yates. What is lost, really, by having this merger? Do we 
have any indication that Indian aifalrs and problems will not be given 
adequate consideration? 
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Just tho fftvt of tho niorf^er is a retroHt : is that your point? 

Mi\ Meeds. Even that is dSi^U^^ but it is also rather clear, and 
I am not casting any aspersions otJ^n Ronealio at all, but it is also 
clear that there are many things bofore the Public Lands Subcom- 
mittee just by itself. 

To put Indians in with that, an otherwise busy subconunittoe, 
is, I think, going to be a loss of visibility for them. Th\it is my personal 
opinion. 

1 see Mr. Diicheueau.x is here, and I think he would concur with 
me in that. Is that your view, Frank? 
Mr. DucHEXEAUx. Y'es, sir. 

C/onunissioner BoRHRiDGE. Mr, Chainuan, I very much concur. 
Ihis is exactly what is happening. 

As I understand it something of a holding pattern is intended lor 
Indian mutters, in the light of i)ublic land issues and other matters 
having a high priority. 

It is my view that the merger of Indian interests with others is 
having that type of an impact. 

^ ('hairinan Ahourezk. 1 think it might not bn a bad idea if this 
C'ommissiou were to pass a resolution right now, memorializing the 
Sneaker to enudate the Senate in a 2-year special ad hoc lull Indian 
( ommittee, with jurisdiction either left in tho air or transferred to 
some other (omniittee at the end of 2 years. 

^ The point being that President (^irter is going to reorganize the 
Federal Govenmient. Secretary of Interior Andrus has spoken 
publicly in favor of a sej-^arate Indian Department. 

If that Indian Departnient is created, then it makes more .sense 
to continue the Select Committee on Indian Affairs. 

Mr. Vates. An Indian Department in tlie Cabinet? 

Chairman Abourezk. Either Cabinet or .sub-Cabinet, but a totally 
separate Indian Departnient, outside of Interior. He agrees witli the 
fact that there are conflicts. 

Mr. Yates. I saw him yesterday for a brief moment, and he said he 
is waiting for the recommendation of this Commission. 

'Chairman Abourezk. Well, that is probably what we are going to 
recommend. 

Mr. Meeds. Mr. Chairman, let me-say that I will certainly support 
that kind of resolution. I firmly believe there are some critical deci- 
sions that Congress — 1 might not agree with yon on where those 
decisions should go. 

Kut I firmly believe there are some (critical decisions that have to be 
made by the Congress with regai'd to American Indian policy in tlie 
next few years, and failing that, we are going to have one hell of a 
mess on our hands, if I can use that termuiology, 

I think it would take a select committee to\lo that, and to do it 
properly. I would join in a resolution to the Speak^^r. 

I would be happy to approach the Speaker about that. I am not all 
that confident that we are going to be able to achieve it. But I would 
certainly work for it and support it. 

ChaiiTOan Abouuezk. Let me give you some language and let's 
just vote on the language, I think the staff can work out the whereas 
clauses, but "Be it resolved that each House of the Congress of the 
United States establish a separate committ(^e on Indian anairs.'* 
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Mr. Yates. You want an ad hoc committee? 

Mr. Meeds. Why don't you say ad hoc or select? 

Chairman Abovrbxk* An ad hoo separate Committee on Indian 
Affairs, to last throueh the 05th Congress. 

Mr. Yates. I would put a preamble in there, in line with what 
Lloyd said a few moments ago, about the fact that we will be consider- 
ing very impu.iant matters relating to the Indian community within 
the next year or two. 

And it is necessary that it receive the attention of the Congress. 

Chairman Abourezk. That can be a 'Svhereas". The Maine 
P6ntih3Cot:;and Passamaquody case will take a major part of tho 
committee time. 

Mr. Yates. Is that coming up before you? 

Chairman Abouaezk. Oh, yes, absolutely. I will have hearings 
within a month or so on the mitial steps that need to be taken in 
that case. 

That is a very complex thing. People can't gpt mor^^ages, munici- 
palities can't bond their cities 

Mr. Yates. I know. The fact that it is so pending at the present 
time, so immediate, should be brought out in the preamble or in the 
whereases of the resolution, so that the Speaker is moved to do 
something. 

Chairman Abourezk. Right. Put in the preamble that ''Whereas 
we have the recommendations of the Commission itself that wc 
- ' have the regular day-to-day Indian legislation that! will be coming up 
outside the Commission report, the ilaine case, what else were you 
talking about, Ernie? 

Mr. Meeds. Why don't you talk about the Massachusetts case? 

Chairman Abourezk. And the Massachusetts case, yes, that is 
very important. 

• Mr. Meeds. That will grab the Speaker. He has already talked to 
me about it. 

Chairman Abourezk. Just tell him that if he doesn't want tho 
Indian Committee to handle it, he can handle it. 
Mr. Yates. OR the record. 
[Discussion off the record.] 

Chairman Abourezk. Put in the ^'whereas'* clatise that President 
Carter is planning' on reorganizing the Governm,ent with a thought 
toward a separate Indian Bureau, outside the Department of Interior. 

Mr.. Meeds. Just a minute, Mn Chairman. Do we know that 
President Carter is considering that? 

Chairman Abourezk. Yef?7^ndrus said he i?. 

Mr. Meeds. Why don't we say "^he Secretary'' then, rather than . 
President Carter? 

Mr. Yates. There is under consideration in the executive 
branch • ^ 

Chairman Abourezk. Yes. 

Commissioner Deer. Mr. Chainnan, what kind of a committee is 
it in the Senate? Is it called an ad hoc committee? 

Chairman Abourezk. It is an ad hoc committee, but it is the 
Select Committee on* Indian Affairs, as the title. 

Mr. Yates. It \vill be called the Abourezk committee, no question 
about it. 
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Conimiftsioner Dker. The reason I was asking is: Should^ we con- 
sider the same name in the House as in the Senate? 

Chairman Abourezk. Well, yes. I don't think we have to put that 
in the resolution, but I think it is a good idea. ^ 

Commissioner Whitbcrow. We can't call it the Abourezk com- 
mittee in the House, can we? 

Chairman Abourbzk,. You will have difficulty cu! Ing it that in the 
Senate, for that matter. All right. So you know whc). the resolution is 
gomg to *be, that a special ad hoc committee for the teiin of this 
' Congress be establishea. ^ 

My. Yates. Let's think about it. This is a memorial from us. All 
J, you are going to file is the extension resolution^ and then 

Mr. Meeds. Then we will talk to the Speaker about the other. 

Mr. Yates. Someone will^have to file a resolution, and I think we 
have to think^about who we want to file that resolution, because he is 
probably going to be chairman of that ad hoc conamittee. 

Chairman Abourezk. The Speaker ought to file it, if he agrees 
vriih it. 

Mr. Yates. The Speaker doesn't file a resolution. 

Mr. Meeds. We will try to work that out. ♦ 

Mr. Yates. I think that is very important. 

Chairman Abourezk. We can get this done. We can memorialize 
the Speaker. All iu favor of this resolution, pending^hd* woriiing to 
be drafted by the staff 

Commissioner Whitecrow. A question, sir. The jurisdiction would 
be the same as the Senate committee? 

' Chairman AnovftEZK. I think all Indian affairs, I think you ought 
to try for that. 

Mr. Meeds. Mr. Chairman, let me suggest that we may have to 
make some changes in that in the House with regard to the Alaskan 
Native Claims Settlement Act. Frank, can you come up just a minute? 
As I recall in that jurisdictional hassle that we had in the House in the 
Interior Committee — jurisdiction for Alaskan Native Claims Settle- 
ment Act — different from what you did in the Senate, went to^a con- 
tinuing jurisdiction over all the Alaskan Native Claims Act. 

It went to a special subcommittee; did it not? 

Mr. DucHENEAUX. It did in the Housa; yes. 

Commissioner Borbridoe. I'^m sorry. I did not hear the response. 

Mr. DucHENEAUx. Mr. Chairman, in the House, the subcommittee 
has jurisdiction over general oversight^ over Alaskan lands, which 
does not include all of the act, but the land .portion of the act. 

Mr. Meeds. Maybe, then, it is like the Senate 

^Ir..DucHENEAUx. 1 think that is what they are trying Co accom- 
plish in the Senate. 

Chairman Abourezk. You can use the Senate language if you want 
to copy that down. 

Mr. Yates. On tlie ad hoc? 

Chainnan Abourezk.. Yes. 
, Mr, i3ucHEN?AUX. Mr. Chaiiman, may I make another point? 

Chairman Abourezk. Yes. 

Mr. DucHENEAUX. The jurisdiction over Indian education legisla- 
tion was transfeiretl to the Educution and Labor Committee. . 

Chairman Abourezk. It should be put in the full Indian Committee 
here. 
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Mr, Meeds. First of all, I doubt that they will create the com- 
mittee. And, second, if you load it down and start fighting with the 
Education and Labor Committee, you are just enhancing your chances 
of being beaten. . , * * 

Chairman Abourezk. If you don*t have education jurisdiction, 
forget it* That is'a major part of it* 

Mr, Meeds. We have not had it over here for 2 years. 

Mr. Yatbs. It has been in the Education and Labor Committee. 

Chairman Abourezk. I don^t presume to tell ;^'oii guys how to argue 
5?bur case, but you are aiguing with me that it is all in one committee 
over in the Senate, why iractionatip it over here? 

Mr, Yates. If we use that argument, they will say, '/That is what is 
wrong with the Senate." 

Chairman Abourezk, Well, anyhow 

Mr. Yates. You have made your suggestion, Mr. Chairman- 
Chairman Abourezk. All in favor of this resolution say aye. 

[Chorus of ayes.] 

Chairman ABoyREZic. Those .oppoi ^d? 
[No response.] 

Chairman Abourezk. The resolution is agreed to, and the staff 
will draft it and circulate a copy by tomorrow morning to members 
of the Commission for any corrections in language. 

That will be transmitted by formal letter to Speaker Tip O'Neill 
on Monday, Ernie. 

Mr, Stevens. I am going to. , . t * i^ 

^ On these materials tot review, Paul is going to be in charge of that, 
so I will defer to him. I would jtist like to emphasize one point, and 
that is, you will notice the repetition and the way the thing comes out, 
chapter by chapter, is caused by the fact that different personnel are 
.writing different chapters. . 

What we want to do, after we get the findings and recommendations 
approved by the Commission, .hen we will go back and do the total, 
aod wo will strike the repetition. ^ 

We have two editors. One of them is D'An y McNickle, whom we 
have retained for 30 man-days, and he said he will do that, and then 
another editor and possibly a third wili take care of the readability of 

I also would suggest, Mr. Chairman, that the sections related to the 
work of Charlie Wilkinson, which deals with concepts, and even the 
introduction and the pi-olog, you might possibly consider deferring 
until that time, because I think you have to catch the whole tone, 
really. 

That is why we have not asked to take up things like the introduc- 
' tion. prolog, and Charlie's part at this time. ^ 

Commissioner Borbridge. Excuse me, Mr. Chaiimaji. I wonder if I 
might ask for a clarification. The Commission took the position, which 
it IS now reiterating, that Indian matters ou|2:ht to be dealt with in 
one committee in both the House and hopetully in the Senate and 
House as well." 

We now have a circumstance in which there seems to be some 
fractionation occarrin*r with respect to jurisdiction.^ \ye also have a 
similar occurrencp witn respect to Alaskan Native Claims Settlement 
Act matters. 
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^ * 

It would bv most helpful, and I would liko to ask if the chainiiaii 
might request of the stafT that we now have a written report. 

The report would advise ;:s of the various steps that iuiva been 
taken with respe(»t to the disposition of Indian matters in each liousjs 
and we should have tliat before leaving the meeting tomorrow after- 
noon. 

Chairman Abourezk. What do you mean by *'that"? 

Commissioner Bouhkidge. I moan this, Mr. (;hainuan. Wo have 
just been advised that Education and Labor will have jurisdictiuu iu 
the House oyer Indian education mattJ^rsi. 

We have just been advised that Alaska Native Claims Sottloment 
mattei-s are going to ba retainetl by Energy and Natural Resourci's in 
the Senate. 

On the other hand, we are not exactly sure, does this pertain solely 
to jurisdiction over matters pertaining to tlie disposition of or coii- 
veyancos of land as far as Alaska Natives and the public are concyrnetl? 

Or do?s it extend further? 

Chairmftn Abourezk. No; that is all. In th^» S?nat?, only tho actual 
land transfei-s themselves will remain in th:» Interi(rr Committee. 

Everythincr, Health. Education and Welfare, . Alaskans and all 
Imlians will be in the Indian Committee. 

Commissioner Borbridge. Will the Indian C(mimittee in the Senate 
retain jurisdiction over any matters referring to the Alaska Claims 
Settlenient Act implementation other than land conveyances? 

Chaiman Abourezk. Ves; it has jurisdiction over evervthin<y 
except land conveyances. ^ ^ 

Mr, Meeds. I don't know wha* the rationale in the Senate was, hut 
the rationale in the House for the distribution of this jurisdiction to 
another subcommittee was the D-2 lands matter, which the gentle- 
man from Alaska obviously has a substantial interest in. 

But other than dealing with the D-2 matter, the indication from 
Mr. Ducheneaux was that that was the jurisdiction that went there. 

The other, therefore, would be retamed bv the Indian Affairs 
Subcommittee, which is in the Public Lands 'Subcommittee, which 
also has a piece of the action of D-2 lands. 

Betw;een the two committees, the Seiberling committee and the 
Roncalio committee, all of that jurisdiction will be kept. With regard 
to Indian education: Indian education has been in the Education 
and Labor Committee since 1973, when the Hansen committee 
report was filed. 

Fart of the Boiling committee recommendations which were adopted 
by the Hansen committee and adopted by the House in 197:i, I think, 
so they have had that jurisdiction. 

Commissioner Borbridge. What I have in mind, Mr. Chairman, 
at this point we have an understanding of what is involved and we 
realize this is going to be a rather emerging and developing matter. 
Obviousjy, there wdl be questions of whether or not a specific subject 
benefits in one committee or another. 

I think it would be helplul to have the staff do two things. Again, 
I would request that they give us a report of the ( un ent developments, 
which we have pretty well dis<^ussed. 

These are matters on which I will be queried on mv return to 
Alaska, and as I speak to other Indian groups. The other thin<»' I 
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would like to request is that the staff .keeps uh apprised of develop- 
ments in changes in jurisdiction as they may occur, with respect to 
the Indian Committees in each of the houses. 

Chairman Abourezk. We can do that. Now, about your other 
question : Is that adequately answered now? 

Commissioner Borbridge. . Yes, as I understand, Mn Chairman, 
Energ>' and Natural Resources is interested primarily in having juris- 
diction over those matters pertaining to Ijind conveyances of natives 
and the public, and largely pertains to but not with respect to 
other matters, even though tiiey relate to the Native Claims Settle- 
ment Act. 

But they are matters of general Indian jurisdiction. Those will 
V e handled by the Select Committee. 

Chairman Abourezk. That is true. That is my understanding of it. 

Conwnissioner Borbridoe. Thank you, Mr. Chairman. 
Chairman Abourezk. Who is going to lead off on demographic 
information? 

Mr. Alexander. I guess I am. 

Mr. Meeds. Mr. Chairman, may I have just a moment before we 
commence. I would like to take this opportunity to introduce to the 
committee 'Mr. Fred ^^artone, who is sitting with the staff and is on 
retainer by this committee, under contract to work with the staff. 
He is a lawyer from Phoenix, Aris5., practicing nrivately here, under 
contract, working with the committee for a period of time. 

He is a graduate of Notre Dame Law School (J,D.) and the master's 
(LL.M.) program at Harvard Law School, and is the author of an 
article in the Notre Dame Lawyer, and was one of the top members of 
his class. 

Chairmai^ Abourezk. What was the article about. 
Mr. Meeds. About sovereignty, jurisdiction, State versus Indian 
rights. 

Chairman Abourezk. May I ask Mr. Martone how he came down 
on the question? ^ - r 

Mr. 5.Ieeds. Which part of it, Mr. Chairman, l ou can read it for 
yourself. Well, I think that it is no secret her© that J have felt for^me 




so are lawyers presenting one side of a law suit. 

Mr. Martone's views represent another side of that case. He is here 
at my request to help give us a balanced — 

Commissioner Borbridoe. Mr. Chairman, I appreciate the logic 
behind the presentation that will be made and the necessity of having 
a broad overview by the Commission on all aspects on each of the 
questions that come' before us. 

At some time I would be interested in hearing about how the mech- 
anics of — Pm not sure whether that report is a separate report or 

whether a m^inority report 

Chairman /LBouRtZK. Minority views. 

Commissioner Borbridge. Would it be a separate document— I'm 
not sure whot would happen ^ 

Chairman Abourezk. Usually in any committee report in Con- 
gresst whatever the majority of the committee adopts becomes the 
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report of that committee. That is sent out as a commission report 
would be. 

At the end of that is placed whatever minority views any member 
of the committee or commission might wish to exi)ress, which repre- - 
sents the other side of the question. They are hibeled as such, as 
minority or dissenting views, or whatever you want to call them. 

Commissioner Dial. Mr. Chairman. 

Chainnan Abourezk. Yes. 

Commissioner Dial. Then I take it that Mr. Martone plans to repre- 
.sent Congressman Meeds' ideas — to give u minority report, and this 
is done legallv from the standpoint of a power that is given to the 
(.\)ngress, and such rules do not exist for other Commissinn members^ 

In other words, if I desire to brin^ someone in to give a minority 
report on nonfederally recognized tribes, say, would I have such a 
privilege to bring in someone under contract at x number of v'ollars? 
And who would deciile the fee for bringine: in this individual? 

Chairman Abourezk. In response to tnat, Adolph, Mr, Martone 
was brought in at the i*equest of Mr. Meeds. 

Commissioner Dial. I understand that. 

Cliairman Abouuezk. It has become obvious at the many meetings 
that perhaps the majority of the Commission attending the meetings 
has (leveloped a consensus view on sovereignty and vanous things, 
pertaining to this report. 

At the same time it has become obvious that Congressman Meeds 
has developed a line of disagreement with that, wliich is all part of 
this minidemocracy we are runninjr here* 

So, when Mr. Kleeds asked if he could brin^j on a staff person to 
help develop minority views in trrms of bis disagreement. I agreed 
to It. I think.I have the power as chairman to do that, within limits, 
to hire staff. 

Now, to get to your question, if you have minority views you wish 
to develop, I think it would be unfair to you to deprive you of a staff 
pei-son. 

(Commissioner Dial. I do not question the authority 

Mr. Yates. I think I would like one too. 

Commissioner Dial. I do not question his authority, the only 
uuestion I ask, and I am looking forward to the gentleman's views, 
tne only question I ask: Would someone else, Indian members in 
other words, have the same privilege? 

Chairman Abourezk. The Indian members and non-Indian mem- 
ber's on this Commission, with the exception of the chairman, are all 
equal. 

Mr. Yates. The chairman is more equal. 

Mr. Meeds. Just like any other Commission I have ever been on. 
[Laughter.l 

Chairman Abourezk. Seriously, Adolph, if you want to express 
minority views on that issue, and I understand your extremely stiong 
interest in it, I think you are entitled to do it. 

Xow, another question, the reason we had to bring Mr. Martone 
on at whatever rate we are paying him, and 1 understand he is a toudi 
negotiator when it coinps to salaries or contract fees or whatever, tne 
reason we had to do it that way is that there is no existing member of 
the staff who would be able to write a report for Lloyd Meeds accord- 
ing to his views. 
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Am I correct, becauso I don't agree with Lloyd. ^ 
Mr. MxEDS. Indeed that staff out there is so good that they could 
write for me most anything I wanted written. But it would not be 
imy thing that they felt very strongly or any heaitfelt sympathy, i 
-would not want to ask anyone to be m that position. 

Chairman Aboubezk. That is true. I am sure that they could sit 
down and write something, but their hearts would not be in it. 

Now, the question is, for your minority views, if they are indeed 
going to be minority views, is there a member of the existmg statt 
who could do that wbrlc for you without bringing somebody else in?_ 

Mr. Yates. We don't know yet if he has minonty views or majority 
views, but maybe we agree with him. 

Chairman Abourbzk. I don't know, maybe we ought to bring that 
question up very soon, incidentally. , / . 

Commissioner Dial. That was just a pomt of information, Mr. 
Chaiiman. , aj i v 

' Mr. Yates. You can have anythmg you want, Adoiph. 

Commissioner Dial. Thank you, 1 don't want very much, that is 
why I usually get what I want. • 

Mr. Chairman, I would like to know the salary we are paying Mr. 

Chairman Abourezk. I don't know, we will have to ask Mr. 

Martone, I guess. , • u • j * *u 

Mr. RicHTMAN. We have prepared a contract which is ready for the 
signature of the chairman and the ranking minority member of th's 
Commission, Senator Hatfield, and Mr. Martone. It is a sum not to 
exceed $25,000. That was negotiated with Mr. Martone and the sum 
we arrived at was less than that. . , ^ ^ , 

After talking to the chief counsel of the Senate Rules Committee 
we decided to make t $25,000 in order not to have to go before the 
Rules Committee again in late April or May to request an amendment 
if it should be slightly above Mr. Mart one's estimate, which was 
$21 290. 

That is based on a fee of $60 an hour, which is paid to the contractor, 
which is the law firm, estimate of 320 hours plus two or three trips to 
Washington, apd the expenses involved in those trips. 
Chairman Abourezk. Three hundred and twenty hours r 
Mr. RicHTMAN. That is correct. r 
That is the estimate he arrived at after discussing the volume ot 
work involved in preparing a draft minority report with the vice 

chairman. , , . . . • 

Mr. Meeds. It he were to work loss than that, the contract is 
prepared in such a way as to not exceed, so that if he would work 
tewer hours than that, it would not be that much, is that correct/ 

Mr RicHTMAN. That is correct, the contract provides supporting 
documentation as to expenses and the amount of time spent on the 
report, and $60 an hour. , , » , i 

Chairman Abourezk. I would ask Mr. Martone, some lawyers, 
when t^- y take on a contract fee like that, they will ?ay my hours 
stjirt from the time I leave my caucus and go to Washington, nud 
that is 24 liours a dav. It is a legitimate thing that some people do. 

IIo\< are you viewing that? Is that from the time you leave home or 
just the hours vou put in working on this particular question? 
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Mr. Martone. It is hours. I devote to the task, plus travel time. 

1 computed 320 hours based upon — if it is a full-time effort for 2 
months you are. talking about 160 hours a month at a 7-hour day. 

Chairman Abourezk. Your travel time: Does that include after 
5 p.m. in the evening, whenever that is? 
JMr. Martone. Oh, no. 

(Chairman. Abourezk, If you are in Washington. 
, Mr. Martone, No: my travel time includes from the time I leave 
Phoenix until the time I get to Washington, D.C. 

Mr, Meeds. About 4 houi^s, 

Mr. Martone, That is right. Tla figure that was mentioned by 
Mr, Richtman is a CLaximum figure ^ hich he wanted for his contract 
purposes. If I spend 100 hours on it instead of 300 hours on it, then 
we are talking about $6,000 plus expenses. 

I sensed some concern over the nmount. I think it ought to be clear 
that that is a fee that i« net by the firm with which I am an associate — 
an employee of the firm. As an individual I do not get that. That 
a:nount is an amount that covers overhead, it covers profit, it cov^^rs 
secretaries, bookkeepers, and so forth. 

I am sure the committee probably realizes that as an associate in 
that firm my salary is substantially less than that. 

Mr, Yates* Can we arrange for you to take a leave of absence for 

2 months? 

Mr. Martone. If you wUl compensate me for the loss of good time, 
Chfiirraari^ABoUREZK, Lloyd gets a whole law finn for that and not 
just one lawyer. 

Mr. Yates, How does this compare with other salaries you i)ay 
our own lawyei^s? 

Mr. Richtman. The maximum fees paid, when actually employed 
for this Commission, is $96.48 a day. 

We did try to make an effort with Mr. Martone to try to arrange 
a leave of absence, or some kind of arrangement with the law firm, so 
that he could be retained as an individual consultant and be paid 
directly by the U.S, Senate, but we were not successful, in negotiating 
that. 

The only way to take on Mr. Martone and to have him prepare 
this minority reuort was through a contract. 

Mr. Yates, i thought he had a well-written Law Review article, 
I don't know that I agree v ith him but it was a well-written article. 
What needs to be done beyond the article? 

Mr. Martone. I don't know, perhaps that Question should be 
addressed to Mr. Meeds, but I suspect what neeus to be done is to 
provide some balance in terms of evaluating this re^)ort, testing it 
against a wholly different set of first principles, articulating those 
principles and testing the recommendations and findings of this 
Commission against those principles to see where results might be 
different. 

It is true that that articte constitutes a fundamental ideological com- 

t)osition that is at war and at odds with those views shared probably 
)y the membei^ of the staff and this Commission. 

If the draft reports that I have read and examined so far reflect 
their views. So to that extent I think you get the general trend, and 
flavor of a different i)rincii)le from that article. 
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Yates. I think your article makes a contribution, but I think 
the entire philosophical and scholarly background of the question 
ouirht to be presented for consideration. 

The only question in my mind is the amount of money mvolved. 
I think the article is well written, 1 don't think I agree with it. But 
the only qiiestiob 1 have is with the rate of compensation. If that is 
the only way we could get him— of course it is the chairman's respon- 
sibility, the rest of us don't have to woiry about it. 

Commissioner Dial. Mr. Chn^man, Mr. Xfartone, when did you 
do the article? 

Mr. Martone. When was it written? 

Commissioner Dial. Yes. 

Mr. Martone. It was written during an LL. M. program at the 
Hai-vanl Law School in the academic year 1974. , , 

Commissioner Dial. You did not do the article for the Commission. 

Mr. Martone. That is certain. The article was drafted 3 years ago. 

Commissioner Dial. Of course, you would not charge us for the 
article, hopefully. 

Mr. Martone. The University of Notre Dame has the copyright 
on the article. , . t 

• Mr. Meeds. Perhaps to clear this up, the article is how I came 
across Mr. Martone. Mr. Martone, in his article, states a concept of 
sovereignty which is very akin to my concept of sovereignty, and I 
think the majority of Americans, clearly not the majority of Indians. 

Mr. Yates. You don't know that. , , 

' Mr. Meeds. That is why I use the word I think. I think a majority 
of AmeHcans. I think it is a view which has to be expressed out of a 
personal view that we, our staff and our task forces have laid before 
as a concept of soverei^.nty for Indian tribes, which is alien to some 
of the valueX in this Nation. 

At least these other values have to be studied somewhere. Mr. 
Martone appears to be a very articulate j. ^^oonent of that position. 
Now, if there is any responsibility connected with this hiring, I will 
personally bear that resi)onsibility because I think it is essential that 
these views be brought out. 

He is hired because he is an articulate exponent of those views. I 
don't know how in hell you put a value on those views. I would 
certainly hope we could get him for less money, and we tried. 

But the fact is his law firm held fast, and, in the absence of imyirg 
him what we are paj'ing him, we would not get him. If thei"^ is ar^' 
responsibility for that I will bear it. 

('hairman Apourezk. You are speaking of your pay raise. 

Mr. Yates. Let me read this conclusion from this article and I 
think you will see that he does express very forcefully an opposite 
point of view to the one our staff has expressed. He says this: ^^Largely 
through his own effort the tribal Indian is no longer the forgotten 
Aniencan. But his eflort has raised the question whether his sui 
generis role in the Federal system can or should survive.'* 

It has been said that to *'the extent the tribal Indian asserts an 
inherent right of tribal self-government, he has not truly manifested 
his consent to be governed wholly under the internal government set 
forth in the Constitution/' Many tribal Indians would heartily agree 
with this appraisal. 
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The Constitution was not designed with tribes in mind. Congress 
vhas been caught between changing tides of opinion, running from full 
separation to total assimilation, but neither is immediatelj^ achievable 

The realities apply, the tribe cannot be •separate if only because 
historical forces, and the Indians have already achieved partial integra- 
tion, are irreversible. 

That is the thnist of his article. "The effort then must bo to find 
some imaginative accommodation of tribal interests in cultmal 
identity consistent with the Federal system, and the near certain 
assimiUtion of the tribe in the futui-e." 

Statehood is a problem. State would have to open its borders 
to all Americans, not just members of a tribe." That would be the 
viewpoint. 

Chairman Abourezk. May I ask a question? Is it all right to call 
3'ou Fred? 

Mr. Martone. Certainly, Senator. 

Chairman Abourezk. So we don't have to be so formal. Is it vour 
view that there is no legal basis, constitutional or statutory, for a 
separate sovereign system of Indian tribes? 

Mr. Martone. I don't know what you mean by separate sovereign 
system. 

Is what you are talking about: Is there a lep:al basis for tribal Indians 
to govern themselves under their own laws? 
Chairman Abourezk. Right. 

Mr. Martone. And under laws applicable to them. Yes, that legal 
basis is the Congress of the United States. It has permitted that 
through its treaties and its statutes. 

Chairman Abourezk. So essentially the argument you make is 
not a legal one but it is a political argument, what we decide is whether 
or not Congress ought to retain that system of tribal sovereignty, 
abolition, or go somewhere inbetween. 

Is that essentially — am I accurate in saying that? 

Mr. Martone. I think, you will forgive me, it is an ovei> 
simplification. 

Chairman Abourezk. Please elaborate. 

Mr. Yates. Let me read what you have said. ''The Supreme Court's 
role should be limited. It should forthrightly deny the existence of 
inherent tribal sovereignty (as it implicitly did in McClanahan and 
Mescalero) and decide Indian law problems within the framework of 
relevant treaties and statutes." I think that is what your argument is. 

Mr. Martone. Let me give you an example of a currently un- 
settled and controversial issue as to whethei or not an Indian tribe 
has the power to tax non-Indian entities doing business on an Indian 
resei*vation. 

It would, I suspect, be the views of this staff, at least those I have 
had an opportunity to talk to in the past 24 hours, that because an 
Indian tnbe possesses inherent powers of self-government and because 
no concessional announcement has withdrawn those i)owers, tho 
conclusion would be for them that an Indian tribe could indeed tax n 
non-Indian entity. 

My analysis would be quite the contrary. I would think that an 
Indian tribe is a self-governing entity, and I would ask what are its 
powers of self-government, and those powers would be defined by 
treaty and statute. 
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In the (unes whoro I htivo interpreted tho<;e tronties and statntos, I 
would say self-government means governln^nt of self rather ih&n 
others. Cbneress has permitted Indians to make their own laws md 
be ruled by them, but it does not mean that they have jurisdiction over 
non-Indian entitiv*. „ . . , 

Since there is no statute or treaty, that is we are talking in genernl. 
There may very well" be an individual case where a treaty gives them 
that authority, and I suspect the Congress has that power. 

But in the absence or treaty or statute that gives them pow(»r 
over non-Indians my conclusion would be that they do not have it. 
That is to say there is no residual of inherent sovereignty. 

An analogy I used vesterday with a member of the staff was t hut 
principle of municipal'law in which under traditional principles, cities, 
Wwns and counties operated as political subdivisions of the vState, 
and under the old Dillon's rule, they could only <lo what tlie Stat« 
legislatures said they could do. 

The; did not have the power independently to do anything else. 
The trend in the last 10 or 15 years has been home nde amendments 
in various States, which have amended State (.'onstitutions to give 
the pe^ople in political subdivisions the power to do what they want, 
unless' inconsistent with the general laws of the Stale. , . , , . . 

It is quite a different presumi)tion. That is the same kind, althougn 
again that is an oversimplification because in each of these cnses 
A'ou have to look at relevant treaties and stiitutes. 
* Chairman Abourezk. But it is also, I think, n bit oft the point m 
that certainlv municipaUties are creatures of the State. Whatever 
powers are given to the Federal Government in the Constitution was 
given bv the States. Von don't dispute that? 

Mr. Meeds. He is saying whatever powers are given to Indian 
tribes are given by the CWgress, _ , t -n * ♦ 

Chairman Abourezk. 1 know what he is snymg and 1 will get to 
that in a minute. But let's just take one step at a time. 

Vou did not dispute that whatever powers the Uovernmeiit lias 
l>een given to' them in the Constitution was given by the States. 

Mr Martoxe. I think there is some disi)ute as to wh^hor it was 
given them hv the people or the States, but 1 am not sUre whether 
thiit is a significant difference in where you are going. 

Chairman Abourezk. I am not sure either, but nevertheless it is a 
prettv well established fact. 

Mr. Martone. That is right. , t i- 

Chairman Abourezk. There is also a theory that the Jndiaii 
tribes— three treaties have granted to the U.S. Government certain 
powers, and not the other wav around, as you contend. 

Vou contend that the Government has grantetl to Indian tribes so 
manv powers through treaties. The opposite contention is that the 
tribes have granted to the U.S. Government certain powers by treaties. 
That the power the Government has over the Indians, has been given 
them by the tribes or the Indians themselves, depending on how vou 

i)hrase it. , it -n 

Mr Martone. That is the fundamental difference, and 1 will give 

you a current ai)plication of that prmcii)le which would weigh in 

'favor of my view of things. , . . . , , , , 

In the i)ast term, the Supreme Court held, m what has been known 

as the Akin case, that the McCarron atnendmeiu, which waives the 
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immunity of the United States to suits brought in State courts for 
adjudication of water rights on a given navigable stream, also included 
a grant by the United States to adjudicate Federal reserved w'ater 
rights for Indians* ^ _ ' 

The reason being that the court did not label those Indian \vut^r 
rights, the court labeled them Federal reserve rights for Indians. 

It seems to me had they been Indian roservod rights, the court's 
conclusion would bo erronepus. Since the McCnrron amendment 
waived the immunity of the United States, tho court held— well, it 
did not reach whether they waived the immunity of the tribes bec^ause 
they treated those rights as if thev were Federal rights. 

Chairman Abourexk. To get back to my original q^uestion, yon 
have not yet- answered: Are you really saymg that it is a political 
argument m that it is up to the Congress as to whetlxer or not tribal 
sovereignty can be maintained, established or faced or abolished or 
placed somewhere in between? 

Mr. Martone. That is certain. The whole thrust of my argument 
and my position is that, consistent with Federal constitutional limita- 
tions, the nature and scope of tribal self-government is within the 
I)lenary authorit}' of the Congress. 

It can, as it did in the fifties, terminate Indian tribes or it can allow 
them to prosper as quasi-independent governing bodies within the 
political system. 

I think that, as you go in one direction, some serious constitutional 
problems arise. 

C'hairnan Abourezk. Now, you have agreed with the fact that it 
is a political question. 

Mr. Martone. Yes, it is a policy question, not only this body 
can — 

Chairman Abourezk. That is right, I take it as a personal view. 
You come down on the side of less sovereignty rather than more* 
Mr. Martoke. Well 

Mr. Meeds. Mr. Chairman, if I could sav, what is more and what 
is less, less and more than what, what thk (Commission ia recommend- 
ing, than what a court said in a certain cose, than what our staff 
thmks, less or mtre than what? 

Mr. Yates. Mr. Chairman, it seems to me that it is all very good 
and well for you to ask this question. But it seems to me that he is 
very articulate and quite learned spokesman for his position. It Is a 
question that you ai^ going to have to face in your own ad hoc com- 
mittee when your hearings come along, and the only question in my 
mind is thjB question of price. 

1 think it is an attitude that ought to be 

Chairman Abourezk. Yes; we are not debating that. He is hiwl, 
we are not debating that. 

Mr. Yates. Oh, then fine, go ab'^ad and ask him questions. 

Chairman Abourezk. I am not in^^erviewing him for the job. 
ILaughter.] 

In fact, I think it is an awfuHy good thing that there is an ad- 
versary viewpoint because debate, I believe, wdl improve this report. 
I am honestly convinced of that. All I was trying to Jo was try to 
find out what his position exactly wa.s. 

Mr. Yates. I was wondering if you were still hiring him, but if 
that is gone that is good then. Now we can all ask him questions. 
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Commissioner Dial. I did not ask the question on hiring this 
gentleman nor his. fee. I only rjiiscffl the question that we had the 
same privilege, 

Mr, Yater, Sixre ypn did,,^ ' 

Commissioner Dial. That was all I wanted to know. 
* Commissioner Borbridge. 1 have one comment, Mr* Chairman, 
\Pi may, since I also raised- one of the questions too, I certainly very 
much agree that, in order for the report and the recommendations - 
by the Commission to have the fullest validity and credibility, that 
t it is important that all available viewpoints be piesented to it* ' - 

I would be the last to disagree in any way with the interpretation 
of the chairman and do not suggest that dissenting or minority 
viewpoints should no.t be presented. It is very important to the • 
committee that they be presented. After leading off with that, Mr* 
Chairman, I still want to say that I consider $28,000 to be excessive* 
1 am not suggesting that wo negotiate it, but for the record I think* 
it is excessive. 

Mr. Yates. For the record I would agree with him on the pri(^e,-^ 
but I would say that I do think he is a talented young man. 

Commissioner Borbridge. Very much so, I would agree. 

Chairman Abourez:k, What they are saying then is you are worth 
something but not that much, I guess. [Laughter.] 

Mr, Martoxe, If I were to tell you my salary you would see that 
the firm feels that way too. [Laughter,] , u 

Mr, Yates, This raises a very interesting question. I gather the 
impression that in our past meetings we had approved certain sections 
of the report aiid what is proposed now is to write niinority views. It 
places the Commission in kind of a delicate position. 
' Suppose his views are so peisuasive that we think we ought to adopt 
thcuK 

Mr. Meeds. That was one of the things I was hopeful of, . 

Mr. Yates. I know you were hoping for that and perhaps that \yill 
be, but the point is how can the Commission know where it is going 
until it has all the opinions. I think the fault is yours, you should have 
raised this a long while ago. ^. • 

Mr. Meeds, Tliat is why I have maintained for a long time that 
it was improper to say that we were bringing him here to prepare 
mirtoritv views. ^ 

Mr. Vates. That, in itself, is not adequate. The ordinarj^ minority 
view has a majority position explained and then, bingo, at the end 
you've got some minority view. . 

W'hat we are fared with now is: What is your ])o8itiofi going to be 
on other matters? He may not agree with you on certain things He 
is not vour employee now, he becomes the employee of the Coiuinis- 
sion. as I understand what the chairman has done. 

Mr. Meeds. That is correct, . i t i 

Chairman Abourezk. That is because the Lord giveth and Lord 
taketh awav. 

Mr. Yates. That is right, it is no longer Meeds' view, he is part 
of the staff, as I understand it. ' - 

Mr. Meeds. That is right. , 

Mr. Yates. As part of the staff he has a responsibihty to tiiko a 
look at what the staff has done in other resi)ccts. He may agree with 
what they have done. 
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Commissioner Whitecmw. Theirs a possibility that he might 
even change his opiniou* 
Mr. Yates* That is con-ect* 

You haven't had a chance to ge,t at him yet, Jake. [Laughter.] 
But I wonder whether or not this changes your time schedute. 
Chairman Abourezk. No; I don't think it i>s because we will still 
have to do it within the context of the schedule. While I think it 
would have been desirable to have Mr. Martone brought on earlier 
nevertheless he is hei-e and wo will try to work within the context* 
So, Pete 

Mr. Taylor. Mr, Chairman, Mn Yates' conmients do raise cer- 
tain mechanical tyj)e problems that for the most part, I think, we 
are ti^'ing to avoid in this main report here, ]>reparing virtually a 
legal brief, 

I would expect this, minority report, particulal-ly having to glance 
through the Law Review article, would take on very much the charac- 
ter of a legal brief. I think what we need is some mechanism where 
we will be able to make some reply comments or analysis after we have 
seen the mino^'ity viewpoints, 

' I think that is a matter that perhaps should be discussel. 

Chairman Abourezk. May I, respond to that? I don't think any 
of this ought to be a legal brief, to be honest -with you. We have a 
section in there that states legal concepts. 

Mr. Taylor. But very briefly. 

Chairman Abourezk.* Very briefly, which is fine with me. This is 
a political document. 

Mr. Yates. That is not true, Mr. Chairman, it is a political docu- 
ment based upon the law as it has been inteq)reted b}' our staff up to 
now. 

Chairman Abourezk. Part of it is based on the law, but neverthe- 
less Mr. Martone conceded that everything we have to do comes up 
as a political decision and we know that. 

^^r. Meeds. Mr. Chairman, you are expanding on what Mr. Mar- 
tone said. 

Chairmdn Abouhezk. Let me finish. It comes up* because' he con- 
cedes and evervbody agi-ces, I don't know of anyone who disagrees, 
that Congress has plenary authority. No matter where they got the 
authority they have it. " ■ 

Mr. Yates. Nobody disagrees with that. 

Chaiman Abourezk. Nobody disagrees with th*t, therefore, it 
becomes an absolute political decision as to what We do. The reason 
for the constitution of this Commission and the work. of this Com- 
mission and its report, is to try to make a political' determination based*, 
in part upon legal concepts, m part upon historical concepts, in part 
upon what is happening today. 

What kind of policy are we gomg to make for the American Indian 
people. Therefore, I would hope that vou don't t;*y to make it legal 
and fight it out legally in this report. I don't think tliat is necessary 
because, basically, the basic legal concepts are there, and you agree 
upon them. That is, it is up to the Congress to do that one way or 
the other. 

I honestly believe, if you think about this, w^e Iiave to make the 
political determination: Does* Congi'ess want to say to the Indian 
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noonle that you arc ^'oin^ to have soverci^'iity; you are goinjr to bo 
able to deiermine your own lives, based upon what has pno on in 
the past 200 yeai-s; or are we going to try to continue the job of wiping 

out the Indian? ■ , , , , • • t i 

Mr. Yates. Without regard to what the court decisions havw been 

in the past? , . . ,11 

Chairman Amouubzk. Court decisions can be wiped out by one act 

of Congress— every single one of them. . , . , , 

Mr. Yates. So they ale not important. If that is true why do we 

need Mr. Martone. . t \ 

Chaii-man Abourezk. It is true only in the context oi history. 

They become part of the history of what has happened to tlie Indian 

^'^'xYn Meeds. Mr. Chainnan, if 1 might add: Is it true also, in terms 
of what the constitutional rights of all Americans are, which are the 
Con-tit^'tion and court detenninations of those rights? lou just 
cf.n't get a. -iy from the fact that whatever position you take on this 
mat ter, it has to be at least premised on legal right. 

Mr. Yates. Except what he is saying, and it is an interesting argu- 
ment, that no matter what the legal rights are, that is past. What we 
have to deci<'e now is what Congress should do. ■ , • 1 

Chairmen Abourezk. I am not talking about con.stitutional rights. 
Even the Congi-ess can't deprive a citizen of his constitutional rights, 
and they have tlone a pretty fair job of it. But technically we cannot 

^ °I am not talking about something that comes out of the Bill of 
Riglits that we can't abrogate. We can't certainly go beyond what the 
Constitution allows us to go beyond, search and seizure, jury trial, 
things like that, , • . t ^ 

I am talking about tribal government, tribal sovereignty. 1 am 
talking about whether or not we should abide by treaties, lhat is a 
political decision, that is not a legal decision. If you have a treaty in 
effect, its interpretation becomes a legal matter. Maybe you want to 
wipe out the treaty or not , that is a political matter. . 

Mr. Meeds. Mr. Chainnan, it is not a political matter, it is a con- 
stitutional matter that, by suggesting as a political matter that certain 
ri«'hts be given to Indian tribes, that tbnt deprives other citizens ot 
certain constitutional rights, it then becomes a constitutional question. 

Chairman Abourezk. What rights do you give to an Indian tribe 
that deprives .somebody of their constitutionpl rights? 

Mr. Yates. Mr. Martone gave an example. 

Mr. Meeds. Exactly, 1 have been talking about these for several 
sessions. 
Chairman Abourezk. Of what? 

Mr. Yates. The question of how far Indian rovereignty goes on a 
tribe with respect to non-Indians. ^1 . i 

Chainnan Abourezk. Whh taxing on Indians: How does that <ie- 
i)rivc the non-Indian of liis constitutional rights? 

Mr. Meeds. Docs the non-Indian have the right to vote ou whether 
or not that tax is imposed on him? 

Chairman Abourezk. No. ■ • , • w 

Mr. Meeds. If he does not he is deprived of a constitutional right. 

Mr. Yates. Let's listen to Paul a minute. 
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Chairman Ahourbzk. There ure a lot of people deprived of a 
constitutional right, if. that is the case, beeuuso everybody who lives 
in Virginia and owns property in Maryland is deprived ot that right 
to vote, right? 

Mr, Alexander. Constitutional rights run against two govern- 
mental entities in the Constitution, the Uniteii States and the States 
and their political subdivisions. 

In our view of the law tribes are neither. What you said earlier 
raises one of the, basic conflicts of interpretation between the position 
Mr. Martone took in his journal aiticle and the position we had been 
enunciating. 

That the tribes retain whatever inherent sovereign rights or juris- 
dictional powers they have, except for those that have been specifically 
given up by treaty or removed by specific act of Congress. That is thV 
classic foiTOulation of Felix Cohen and many others. 

The view, as I undei'stand it, exp.'^essed in the journal article is tluit 
tribes have those rights which Congress aflirmatively recognizes. 
That IS the baseline distinction. 

Mr. Meeds, That is where we started 2 months ago, as a distitic tion 
between what attributes of sovereignty tribes had. 

Commissioner Borbbidge. If I might comment, Mr. Chairman, 1 
consider in approaching the Congress for a nolitical resolution of those 
matters impacting the future status and welfare of the Indian nations, 
I consider that rot only the history but 'the legal basis for the very 
particular relationship veiy firmly established between the Indians 
and the Federal Government, is extremely important. 

I. would like to think that it would be possible to approach these 
qiiestions without our having to delve into too much of the legalisms 
that are involved. But I think not to do so would be a disservice to 
the Indians. 

The Indians contend, an<l I agi-ee, that a series of Supreme Court 
decisions, statutes, and for that matter the policy of this Nation— 
gi^anted sometimes, not observed consistently — ha.s been to move 
towards a recognition of this very- special status. 

At this point I would suggest that we separate our approach to the 
political solutions from the establishmeiit of the basis of the rights 
which are today being amplified further by other court decisions 

This would tend to deprive the Indians of their argument that ihv v 
is substance to the rights that they are pressing for. I think thai tnej; 
fully recognize that the Congress disposes and that others propose.' 

But they are saying, in effect, that if they are deprived of their legal 
arguments and the ver>^ substantive nature of what those rights are 
that have been fij*mly established, some before the formation of the 
United States itself, it would place them in the position of coming to 
the Congress hat in hand, and 1 don't think that this is something 
that they can tolerate^ 

Therefore, as much as I woiild be happ3^ if we had less legalism or 
legalistic language involved in our deliberations, I consider them 
to be a very necessary part of the record. 

It may we?l be, Mr. Chairman, that some of this can be bo'led 
down, but I think it is very important that the very basic legal 
premises be a part of any effort, and proposal that we present to the 
Congress. 
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My experience has been that each time that I have had the oppor- 
tunity to approach the Congress oil any matter, someone has always 
asked what are the rights that you have and on what legal pnnoiple 
do you base your approach to this committee. ' 
I have found that we had to go back to legal principles. ^ 
Chairman Abourezk. If I migbt respond to that— I don t at all 
object to the legal concepts as alre&dy stated m the draft report so 
far. What I was really getting at was what Pete said. I want to re- 
spond to Mr. Martone's legal argument and we will go after hun. 
That is the instinct of a lawye/, to do that kind of thing, I know, being 

one myself. . , . . „ ^ * 

But I think we have to recognize, and it is very important to 
recognize this, that every one of those legal principles can be wiped 
out with a single law. It can be wiped out with a single political act. 

What we have to ilo is not only buiUl a legal case for the rights that 
•are in existence, but we have to use those rights that are in existence 
as a moral principle on which to make a political decision of what it is 

we are going to oo. , . , , i * * 

If we don't do that, and if we make this a legal tome^ at the outset 
people are going to look at it and say, "What the hell, if we can wipe 
them out why bother, what does all this mean any way?" 

Mr. Yates. What we did 2 weeks ago and .3 weeks ago, or 1 month 
ago We spent the whole day deciding what the status of the Indians 
was, and the status of the Indians depends in great measure on their 

legal rights. „ , . • , . 

Chaii-man Abourezk. That is fine, nothing wrong with that. 

Mr. Yates. You are right. Congress can pass it or abolish those 
rights, but we also learned that when Congress nasses such a law 
there is the question of possible compensation to the Indians tor the 
deprivation of their rights. . . t „ 

And as Mr. Martone takes an opposite view on that, as i unaer- 

^^Tlr ^Martone. Not so, there are constitutional limitations. 

Mr. Meeds. Let him explain that, he would be different than the 
rest of the staff, but he does not exactly agree with what you just 
said. Go ahead, Fred. , ^ . , ^ • t tr^ 

Mr Yates. I thought he agreed with what I saul. I said, if Congress 
passes a law and it takes some Indian rights away, that the Govern- 
ment has to pay for it.' . 

Mr. Martone. Of course, as you state the problem. If it is a com- 
pensable right in the fii-st instance. Let me give you an example. In 
the Tee-HH-Ton Indian case, which resolveil the basic problem of 
Federal condemnation of tribal land, th. ooiirt saul under the Con- 
stitution of the United States only the C'ongress bus the power to 
convey a compensable interest in the public lands. • , • 

It sort of assumed, through eariier cases, that Indian title in the 
s.ense of naked iiossession, its claims based on aboriginal possession, 
was not a comtiensable interest. That was extinguis^ied by Congress, 
discovery or whatever doctrine one wouKl like to subscribe to. 

"chairman Abourezk. Would you clarify that? Say that again. 

^Ir Martone. WpU — ' — * 

Chairman Abourezk. Aboriginal title has been extinguished? 
Mr Martone. No, it has not, but in tei-ms of it beinga compensable., 
interest, yes, it has been extinguisheil. What that is, as the courts 
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have frequently is a right to possession which in itself can bo 
subsequently extinguished. 

In any event what that case held was that the onlv time compensa- 
tion is due on the taking of tribal land is where the Congress has made 
it clear that it has granted a compensable interest in the first instance, 
such OS by treaty. In fact, the case suggested that the taking of tribal 
land held by executive oiiler, for example, might not be a compensable 
mterest, depending on what the intent of Congress was. 

That is trie kmd of question that one would have to see what the 
congressional intent was, , 

So, for example, to take the chairman's ^love that was dropped 
about the one single statute, the j)roblems in the State of Mame, 
for example, could be solved very simply with a one-line statute by 
which this Congress extinguishes all clamis of aboriginal possession. 

Chairman Abourezk. With one exception, the trespass damages 
prior to the time of extinguishing. We cannot wipe that otlt, but you 
are right about the others. 

Mr. Yates. Does he agree with you on' that? 

Chairman Aboukezk. I don't know. 

Mr. Martone. I am not sure, because under whose law does 
trespass lie? 

Mr. Meeds. The chairman is refemng to an Alaskan case brought 
up on the Alaska Native Land Claims Settlement Act, but that has 
. not been to the Supreme Court, as I recall. 
Mr, Yates. He is talking about Maine. 

Mr, Meeds. Trespass damages are arising out of the Alaska case* 

Chairman Abourezk. I am talking about the Maine case. 

Mr. Martone. If I can put it in what I think the focus ought to 
be, of course it is a question of policy. All the questions will be ques- 
tions of policy, the only limitations on that are constitutional limita- 
tions. Fifth amendment problems might arise or might not arise, 
depending on what the underlying thought is. 

It seems to me that what you would want the report to articulate 
is: What law is clear, what law is unclear,, what are the contrary 
arguments, what kind of findings sujiport various arguments? Then, 
it is only after you have established what the facts are, that you 
can go forwanl in terms of policy. 

For example, you can talk about trust administration b^ saving 
here are principles and this is merely a restatement of existing law, 
although that existing law is of murlcy origins. 

You look at the principles and it talks about extending services to 
off-reservation Indians, urban Indians and so forth. 

Onj3 \yould argue, and I would argue, that that is not accomplished 
in existing law. One can argue that it is and one can argue that it 
isn't, there is nothing clear about that problem. 

If you accept a report that' says it is a jn^eordained truth that is 
nonnegotiable and not subject to negotiation, you have necessarily 
skewed the kind of findings and recommendations that will result 
from that report. 

But I am not sugfgesting that this Commission should buy any or 
all of my views. All it should have is a clear, balanced picture of what 
the state of the law is. As I understand the charter of this Commission 
it is supposed to examine what the state of the law is, and make 
certain findings and make certain recommendations. 
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So you can't just short circuit that process and say, ''Well, smce 
we can do anything; what difference does that make, let*s just do 
what we want' to <I().^' It would be well to know what it is we are 
working from before you decide where it is yow want to go. 

NIr. 1 AXES. And what you are wiping out. 

Chairman Ahourezk. 1 tlon't disagi-ee with that at all. My point 
is, I (lon't want to see the report become just twr) legal briefs, (me 
by one side and one by the other. It is not going to do any good. 

Mr. Martone. Let me give you an exami)le. 

The draft report would have lenguage that would say why it is 
obvious, of coui-se, that tribal ImUans have inherent rights of sover- 
eignty, without exi)lanation. Nobody really knows what it means. 
It is not at all obvious; 

It is obviously a source of tremendous legal conflict in this country 
today. 

There are assumi)tions in this that have djrectetl the answer to 
the question in "one direction without mentioning that there are 
contrary arguments. Those are not settled questions of law as they 
are being stated here today. 

(Chairman Ahourezk: About sovereignty. 

Mr. Martone. Yes; about many of the issues. 

Chairman Abourezk. I am not stating that the legal concepts 
stated in here are perfect, but I am stating that they are generally 
accurate, in that there have been settled questions in the courts of 
where the sovereignty comes from. 

In effect, wlmt it really says, and I kind of agree with it, Ls that 
under the treaties which can be broken by congiessional enactment, 
umler the treaties, if we are to abide by the treaties, then that sover- 
eignty dpes exist. 

The courts are not going to break that sovereignty down and throw 
it away. They say continuously that it is up to Congress to do that. 
Not every case as you know says that, but a great many cases say it. 

Mr. Martone. That, it seems to me, misses the mark. To say that 
a treaty sets up sovereignty doesn't say anything at all. Unless you 
know what the nature and scope of that is, you don't know what you 
have in your hands. 

Does the treaty permit tribal Indians to govern themselves and 
make laws of their own making? On the other hand, does it set them 
up as a political entity, with a permanent right to exist within the 
Federal system under "^our Constitution, witli power and jurisdiction 
over non-Indians within its borders? 

To say that they have sovereignty does not answer that question. 
Or, if it does answer t.he (iuestion, it assumes an answer to that legal 
diniculty. 

You tell me that the court decisions have talked about sovereignty, 
but for each decision that your staff can cite and that you can cite, 
perhaps I could cite another one. 

For example, in Kagama, which was frequentlv cited by this Com- 
mi.ssion in its report, there is no mention of the language in that case 
which says that within the broad range of sovereignty there exists 
but two, the United States and the States. 

There is no mention of the language in McClanahan, which says 
the notion of inherent tribal sovereignty is something of a moot point. 
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Wo don't look at inherent tribal soveroijrnty anymore, except as a 
backdrop to the problems. 

We look at tne relevant treaties and statutes that define lejral 
oblifjations. Nor is there any mention of the lOth amendment to the 
U.S. Constitution, which says ttiat powei-s exist within tlie United 
States, amonj? the various States and with the people. 

It is not at all clear to me whether or not an Indian tribe can have 
powei's of self-jrovernment consistent with the 10th amendment, 
unless those powers come from the Conjn^ess. 

I think my coUeajrues here on the staff would suj»:p:est that that 
power comes from somewhere else. 

Chairman Akouhezk. It is clear to me that it comes from ( Wgi^ess. 

Mr. Martone. I don't think it is clear in this report. 

Mr, Meedi^, That is not what the rei)ort says. 

Chairman Abouuezk. I think they have conceded that in every 
debate we have had here. 

Mr. Meeds. No; they have not. 

Mr. Alexander. The distinction, a<rain, is not that the powder 
emanates from ( 'on*n*e?^s, but that ( 'onp*ess has the power to terminate 
certain proponents of the pie-existin": sovereijrnty. 

Mr. Stevens. Most of vou gentlemen are attorneys, I am not. 
When we <liscussed the i)rolofi:, the reason that I took the tack of the 
prolofr, that 1 did in that first draft, is that I feel like we are missing; 
ai-verj' iniportant point. 

History makes a very important point wMthin the law. I can only 
speak from my own personal knowledge of my own tribe, which most 
Indians are in the same position. I am an Oneida, and the Tuscaroras 
and the Oneidas and the Delawares were specifically dealt with b^' 
the United States in such a way that we were separate. 

It was agi^eed that if we would become neutral we would be recojr- 
ni/.ed as being separate. In effect, we have acceded and embraced 
the United States. 

But a^s a protector originally, and I know it has been a long time, 
but the origuial intent of that entire thing was for us to be separate, 
uoid it was rather clearly laid out. 

In terms of how the thing is laid out, I think wo have to lay out 
some more historical base. Kelated to the moral arguments you are 
talking about, I think we have to establish, for instanop, that there 
is a Httle stronger historical and legal base than most citizens or even 
( ongressmen (*ould suppose. 

We have to lay that out aiul, as a matter of far^t, I have circulated 
a piece of pai)er of some new documents that have been unearthed, 
relating to John Hancock, George Washington, Thomas Jefferson, 
and an Indian agent, by the name of Morgan, that was just found out 
in California, which the United States has never had possession of. 

In this tlocument Hancock empov.ered this agent to go among the 
western tribes and they discussed it among themselves — Washington, 
Jefferson and so on — and iiaid, ''Without these western tribes we are 
gouig to get defeated'*. 

Wnat they did, they empowered this Morgan to ride out and he 
<lid ami he had hi^ own agents and he went to the Indians and en- 
treated them to be neutral. 
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In return for that they said they wanted to be protected, to be 
separate, and have the protection of their lands* Washington agreed, 
and it was subsecjuently in treaty form, at least with the Irbquois. 

What I am saymg here is that sometunes in discussmg legal matters 
I think we have to have u little more emphasis on the actual history — 
actually the way that it was* 

You were saying we have agreed* We have not agreed to that. I 
don't know about the attorneys, but none of the Indian people have 
agreed to the idea* 

I agree that Congress can do that* The Indian people — the only 
reason we agree is that we are too wenk to resist* 

If there was an adequate ijaternationttl forum, we could defeat the 
United States in a legal argument* But there is no adequate legal 
international forum. 

There is no powerful protector* Now if it was in 1812 and Congress 
assumes this position, the Sha^Tiees, the Tuscaroras, the Oneidas and 
the various other tribes that remained neutral or pro-United States, 
•we could have gone to the British and defeated you, and that is a 
fact* [Applause.) 

All I am' saying, sir, is that I differ sUghtly in some respects. I am 
agreeing \^dth you but I think the moral argument that Congress 
should protect th^^ Indian people and should resoect their rights, if 
not even eiihouce — I would like to point out to Mr. Martone and the 
other people, we. did not come here only to review the law* 

We came here to establish rights for Indians* We came here to 
settle up the Indian business. 1 find myself often in a position of 
having our attorneys, I call my turkeys, have the attorneys here 
which I consider to be very adequate, defending our legal rights, 
rather thaft possibly even establishiag. 

I suggest we may even want to enhance them, that we should plead 
to Congress. What I am saying is that there is an historical element 
here that is very important* 

Contrary to what Mr. Martone says, it may have startef^ with the 
people in the United States Nnth the Constitution. 

But it did not start that way with us, and if we ever had a chance — 
it is different now* We logically cannot apneal to any other protector 
and say, ^^We are off these guys and wc will go in with you". 

But it is very important lo point out. I feel even in the report, 
even if we state that the United States and that Congress can abro- 
gate treaties, I think it is also very important that we at least scate, 
maybe not in a recommendation form, but in terms of nvaking it 
known, that the overwhelming majority of the Indian jple feel 
the same way that I da. 

Mr. Taylor. I would like to add one comment to what has been 
said* (1) 1 agree entirely with Ernie. (2) I would like to say, Ernie, 
that 1 think we have advanced legally the position you have just 
argued, which is tnat the tribes have these powers* They are not 
dependent on gi-ants from the United States in order to obtain these 
powers. 

This is the area where our staff and Mr. Martone part company. 
It is true that the Congress is at a crossroads, and the tribes are at a 
crossroads, and that is what this Commission is about. 

24-40(^—78 11 
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The powers can be Mriped out through an act of Congress. That 
creates nigh moral problems for Congress to turn and wipe out those 
problems, as opposed to Mr. Martone's position. 

And I think possibljr Mr. Meeds', I'm not sure of that. They would 
have the policy position here, of being whether or not Congress is 
going to grant tnese powers^ you lose all the moral tone of your 

argument. , . v • . • 

I think we have all argued here, and now agam at this third meeting, 
that the law is on the side of the tribes. And the question before 
Congress is whether they arc going to abrogate treaties, whetl^er they 
are going to deny powers that they so far have recognized. \ 

This is a very, very critical issue, but getting back to the point I 
raised a few minutes ago about the need to have some rebuttal here, 
I am not talking about a continuation of the staff necessarily. 

But in this discussion Fred Martone raised the problem of the 
Tee-Hit-Ton Indian case, and the right of the Government to take 
property without compensation. 

The Tee-HU-Ton case did so. However, it did arise out of Alaska. 
I know there is a lot of cose law to the opposite side of that. 

The Tee-Hit-Ton and fifth amendment taking is something we 
have not dealt with in this report. It is a brandnew thing that was 
thrown in here. I think it would be a travesty if the minority report 
came in here raising a new issue that has not been dealt with or will 
not be dealt with in the future. 

Mr. Meeds. On the contrary, we did deal with fifth amendment 
taking. We discussed it at the last Commission meeting. 

We discussed the Tee-Hit-Ton case, and I discussed it specifically 
myself. We discussed what would be fifth amendment taking, and you 
expressed a view aboCit fifth amendment taking which was way beyond 
the scope of what I thought it would be, and I brought you back to 
Tee-Hit-Ton. 

Mr. Taylor. Contrary to that, Mr. Meeds, in fact I agreed with yow 
on your analysis of what would be a compensable taking. I said when 
Pubhc Law 83-280 was extended, it did not create compensable rights. 

My colleagues disagreed with me, and I frankly hope they are 
right. But we did not, as I recall our discussion, essentially accept 
the idea that taking of property rights particularly is a compensable . 
taking. 

Whereas Fred's analysis of Tee-HU-Ton would suggest that wo can 
turn to the Passamaquoddy situation and with one statute wipe out 
their rights with no obligation to compensate. 

I would strongly disagree with that, and I think probably you 
would, too. 

Mr. Meeds. I would have to study the Passamgauoddy. I am not 
very familiar. . 

Chairman Abourezk. I put an article written in Atlantic Monthly 
last month in the Congressional Record. It lays out the legal basis 
for some of the 

Mr. Yates. For the Passamaquoddy^l 

Chairman Abourezk. Yes, for the tribal history, if anyone is 
intereste i. 

Mr. Yates. Which issue? 
Chairman Abourezk. Last month. 
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Commissioner BoRBRiDan. Two comments. First, I don^t think the 
question has been answered that has been posed by the Commission 
to the chairman^ and that is: Are we going to have a legalistic ap- 
proach with respecHo the dJssenting or minority view? 

Quite frankly, I think if that is the case, and the question still 
has not been answered, then I think some kind of response probably 
becomes important. 

Further, Mr. Chairman, it would appear that we are getting into 
more of a legalistic lawyer type of a forum in the presentation of the 
case as to where we want to ^o. . 

As I listen to the presentation I sense that it is going to be exactly 
that, it is going to be a discussion of the law, and interpretation of the 
view of where the law is leading us. 

I would like to conmient further that we laymen sometimes have 
to interject ourselves, because the lawyers talk about terms that we 
don't fully understand. There was some reference to fifth amendment 
compensable rights or property rights, and I always feel that along 
with that as reference is made to the Tee-Hit-Ton case, it is quite 
important that reference also be made, made now and made for the 
record, that the same case pointed out that, although the sovereign 
in effect has the right to unilaterally extinguish Indian title, that 
this, in fact, has not been the policy of the United States. 
' That the United States has chosen, because of the legal rights that 
the Indians have, because of the policy that this Nation has adopted, 
to deal with aboriginal right in an entirely different fashion. We 
must not overlook tne dignity and stature of aboriginal title. 

There is a tendency then to stop at that point and to move away, 
instead of taking the further step and saying that it is well recognized 
that aboriginal title is based on exclusive use and occupancy, and 
the dignity of such title affirms the rights of the Indians agamst all 
third ])arties, including State governments themselves. 

I think the experience ir. Alasj^a clearly supports this very position. 
, I think it would be helpful to me to see the discussion almost side by 
side with the fifth amendment principles that Commissioner Meeds 
was pointing to. 

Also, along with that discussion of the rights that Indians have 
had which have beer, supported bv a series of Supreme Court deci- 
sions, the last thing I want to say nere on this point is, whatever the 
technical aspects, and we may argue or the lawyers might argue and 
we mi^ht listen, as to what an interpretation might be of the law at 
any given point, I consider that this Commission is more concerned 
with a process and the development of policy and that is where the 
chairman ends, really. That is, we are faced with a process, necessi- 
tating giving all substantive legal arguments and principles on which 
the Indian? nave based their position. 

Where does this leave us as a Commission? I would say the responsi- 
bility of the Commission would be to act as a catalyst in seeking to 
bring the United States as the fe.Dvereign, with its greater might than 
the Indians with whom it has dealt, to the highest possible standard 
of conduct. 

And this leads us, Mr. Chaii*man, to the point that you were 
making a little while ago. 

Mr. Meuds. Would the gentleman yield? 
Commissioner Borbridq£. Yes. 
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Mr. Meedb, I always get a charge out of the gentleman from 
Alaska who comes down and says that he is not a lawyer, and indi- 
cates he doesn't know about anything. 

Let the record show he probably knows more about Tee-Hit-Ton 
than 99 and 44/100 percent of the*^lawyers in the country, and most 
other things, too. 

But we are missing the point here. The point is we don't know yet 
that there is going to be a minority report. 

That is the first thing. In all probability there will be, because I 
find myself in violent disagreement with what apparently some, the 
stafT — and there have been no votes on this thing, so we can't tell 
for sure on specifics — what apparently a majority of the members of 
this Commission believe. 

In all probability there will be a minority rej)ort. I will prepare, 
and if I clo not agree with the views expressed by the majority — 1 will 
prepare a rejport. 

Whether it is called a n inority report — I don't give a damn what 
it is called. I will write it the way I want to write it, and nobody is 
going to dictate to me how I am goivg to write it, 

I would take great offense if this Commission tried to establish the 
form and format that I have to put my views in. 

And I think any member of this Commission would. 

Chairman Ahourezk. Who is suggesting that? 

Mr. Meeds. That is why I say, I think the point is moot, b jause 
we have not even arrived there yet, and I don't think any one of the 
metnbers of this Commission a\ ould want the Commission to dictate 
to them how they agreed or disagreed with the Commission re])ort. 

Chairman Abourezk, Oh, no; I don't think anyone suggested 
that, Lloyd. In fact, everybody has agreed with the concept that if 
any member of J.his Commission has a differing view he has a right 
to express it, lay it out in full in the report itself. 

Mr. Meeds. As he or she wants. 

Chairman Abouhezk. That has been agreed upon, so I don't see 
the ])oint. 

Mr. Meeds. I don't see the point of arguing about the form the 
minority report is in. 
Chairman Abourezk. Who is arguing? 

Mr. Taylor. If I might make one further comment. I was at the 
point of saying that this whole discussion took off from the point of 
Having an opportunity to reply to the minority report. 

I understand some discussion has been had as to when the minority ' 
report will be filed, whether it will be circulated with the main report 
which would therefore open it up for an opportunity for at least filing 
of comment. 

That may resolve the problem. All I am concerned about is I would 
not w-ant some comments to come in that there would not be an 
opportvmitv to reply to. 

Mam of the staff will be leaving, undoubtedly, before these com- 
ments come back. I suspect I will be in the city of Washington some- 
where, and I will be quite happy to prepare reports on my own time 
or in whatever capacity I am in. 

But it is a mechanical problem of the ability to file some sort of 
respondent viewpoint. That finishes my remarks on that subject. 
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Mr. Meeds. That raises the question of rebuttal. Is there a surre- 
buttal on this, too? It can go forever. If I write views on this, those 
views will be expressed on the material contained in the report, the 
majority report, because that is what it is. 

Mr. Taylor. My only reply there is that within the context of the 
analysis here today and the approach to the sovereignty issue itself, 
all of a sudden this concept of the taking of property was interjected 
into it, which is a point we have not dealt with. 

Mr. Yates. Mr. Chairiftan, I read the draft introduction, and I 
don't know that the concept is what the Commission has been given 
so far or what we seem to have agreed upon or what Lloyd would 
disagree with. 

I turn to the third paragraph: 

It is generally believed, mistakenly, that the Federal Government owes the 
American Indion the obligation of its trusteeship because of the Indians' poverty, 
or because of the Government's wrongdoing in the past. Certainly American 
Indians are stricken with poverty, and without question the Government has 
abused the trust given it by the Indian people. 

But what is not generally known, nor understood, is that the trust relationship 
and the right to sovereignty is of the highest legal standing, establiBhed through 
solemn treaties, and further erected by layers of judicial and legislative actions. 

Isn't that what you said? 

Mr, Mabtone. I am sony, sir. I was pretty much mterrupted 

Mr. Yates. Isn't that what you are saymg? "What is not generally 
known, nor undei-stood, is that the trust relationship and the right 
to sovereignty is * * * established through solemn treaties and further 
erected by layers of judicial and legislative actions"? 

That is not what you have been saying? , 

Mr. Alexander. No; I would change the words to "recognized by. 

Mr. Yates. You would change the word "established." He says 
''established," and you say ' recognized," 

Mr. Alexander. That is not our draft. 

Mr. Yates. Whose draft is that? 

Chairman Abourezk. That is my draft, 

Mr. Yates. That is what Mr, Martone haa been saying; isn't it? 

Mr. Martone. Mr. Yates, I have not seen what you are reading. 

Mr. Yates. This was distributed this morning, and 1 thought 
it was the staff's. « it 

Mr. Martone. I don't know what you are reading from, and 1 

Mr. Yates. It is a draft introduction. I read it, and it seems to me— 
I did not know whether this was proposed for adontion hy^ the Com- 
mission or not, but it seemed to me as I read that, that this is contraiy 
or at least is a deviation from what the staff has told us in the last 
several meetings and it more recognizes Mr. Meeds' i)osition than 
■ that of the staff. 

Mr. M£EDS. Do you have a copy of it, Fred? 

Mr. Martone. JNo; I don't. . 

Chairman Abourezk. I wrote that. That is my (haft, that I, in 
fact, wrote originally and had somebody else polish it up. 

Mr. Meeds. I wouldn't quite put it that way, Mr. Chairman. I 
don't think there is any right to sovereignty. 

Mr. Taylor* I think the word ''established" would be subject to 
some construction. 
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Chairman Abouhezk. T-iet me read a little further in this draft 
mtrodiiction, which I think nnll ^^ummarize pretty much my view on 
the whole question. 

It goes like this: One sentence 

Today we must ask the central question: Is the American nation, now 200 
years old and 100 full years beyond tue era of the Little Bighorn, yet mature 
enough and secure enough to tolerate, even to encourage, within the larger cul- 
ture, societies of Indian people with their own unique cultures and religions? 

To me, that is the question that this Commission has to decide. 

Mr. Yates. You can do that under Meeds^ interpretation or under 
the staff's interpretation. 

Mr. Meeds. That is exactly my view, this society is big enough 
and is strong enough to recognize differences. 

Mr. Yates. Of course, but that is not what we are arguing about. 

Mr. Meeds. That is not what we are arguing about. 

Chairman Abourezk. That is what I have been trying to argue 
about. 

Mr. Yates. I think Meeds would accept that. 
Mr. Meeds. Indeed; I believe it. 

Mr. Yates. All of us would accept that statement. The question is 
not whether we will accept that statement, but whether we would 
accept what I read before. 

Chairman Abourezk, That is the question. 

Mr. Yates. If we can agree on it, then there is no need for Mr. 
Mart one 

Chairman Abourezk. Fred Martone raises a different question. 
Mr. Meeds. No; he does not. 

Chairman Abourezk. Correct me if I am wrong, Fred. DonH you 
raise the question that perhaps we ought not have that kind of sov- 
ereignty? We ought not have those unique cultures within our society? 

Mr. Martone. No; I don't. The position you are talking about is 
the position of someone who believes in the virtue of assimilation and, 
l)erhaps, the virtue of termina* 

I am not someone who is, at t! moment in history, for termination. 
I don't know what the future wih i.old, and I don't know whether in 
the ne.xt century I might not answer that quesilon differently. 

But it seems to me this country can tolerate and encourage within 
the larger culture societies of Indian people in one or two different 
ways. 

fiither within and under the Federal Constit ition within the power 
of the Congress, or in a different kind of way, the kind of way that this 
report has suggested that there is, perhaps, some other source for 
tribal self-government. 

Mr. Yates. That is not in that statement of the chairman. 

^Ir. Meeds. No; but it is inherent in the larger question. 

Mr. Yates. It is inherent in the statement I read. That is where 
it is inherent. 

Mr. Alexander. Your law journal article makes the distinction 
between private and ])ublic in terms of assimilation and ability of 
people — I have not seen this either — to be different and unique. 

Ami supports the notion — it seemed to me in support of the notion 
that within the private context society certainly could tolerate cul- 
tures, religions, customs, and so on that were different and unique. 
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What we are talking about is not the private context. We are talk- 
be about the public context, the political context, governments. 

We are talking about tribes as governments, not groups but a cul- 
tural identity. We are not talking about the Amish m Pennsylvania. 
We are talking about preexisting political units which have the powers 
of political umts. 

There is a big distmction. . i u u 

Chairman Aboubezk. But not so much m my mind, though, be- 
cause to me that is the end result of a political process, whereby 
• tribes do have these problems and those powers bemg the only way 
to retain that unique culture. 

Mr. Alexander. I would agree that political status and powers oj 
tribes is realistically the only way that you con retam distmct and 
unique cultures in modem-day sodety. „ , ^. 

But the problem with this, as di^ ted, it is like House Resolution 
108, in that the average American person who does not have a long t 
history ^ understandmg of the legal concepts in Indian law could ^ 
read that as being in the finest tradition of American society. . 

It is misleading on the surface because it is mterpreted m a civil 
rights context, in ))lack history, of Chicano education, bilingual and 
bicultural education, the rights^ of poor people, generally, to become 
' part of the larger society. ' . , n i *- 

It needs to make the pomt that yo^; just made orally. It needs to 
come and -make the political, govemmo atal power point for it to be 
clear. That would be my comment. orru-*- 

Chairman Aboubezk. You mean as an addition to this f ihat is 
' wliat.I have in mind, So why not do it? This is only afdr'*f$. 

Mr. Alexander. Fine. ^ " , , , v> ' ' ' • 

Chairman Aboubezk. Who waftts to break for luncL? - ^ 
Mr. Meeds. That is an excellent idea, Mr. Chairman*. 
■Chairman Aboubezk. We will be back here at 1 :30. - . 
[Whereupon, at 12:20 p.m., the meeting of the Commission was 

recessed, to reconvene at 1:35 p.m., this same day, Friday, Feb. 4, 

19771. * 
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* '^^SBNOOW SESSION 

Chairman Abourezk. After giving this question of how we proceed 
a little thought over the lunch nour, I am going to lay out a proposal 
here, and if there is not any serious objection to it, I will direct the 
staflf to do it that way. 

So far as the markup session itself is concerned, we will continue 
about as Ve have been doing. In other words, I want to change the 
manner in which concepts are brought up, 

I tfcink the staff ought to set down specific recommendations, lay 
it out to the Commission, and then rediscuss it and vote on those 
recommendations. 

That will \ve anybody who wants a minority view on that vote a 
chance to start witin^ a minority v^w. Now, on the question of 
whether or nut there will be chance for rebuttal, I kind of take excep- 
tion to the word "rebuttal", I don't think that is the correct way to 
do it or to say it. 

What r thought ought to be done, as ^aoU member of the staff 
writes his or her report or his draft or her draft of the recommenda- 
tion, for example, Mr. Martone or Pete, if there are two opposing sides 
on the staff, and this might not run through the wnole thing, show 
them to each other, make them public to each other, so that you can 
respond within the context of your own draft, rather than having' it as 
rebuttal, because I think that could drag on forever, and that is not 
good. 

Even in a court decision there is plenty of reference made back 
and forth between the dissent and tne majority opinion about the 
other's views. And th xt is the way it should be. I don't think there is 
anytliing wrong with that. I would then ask the staff, as you finish 
WTiting your yievs on any issue, promptly furnish that to other 
members of the staff who may disagree with you fir purposes of 
\vriting either the majority or minority view. 

Are there any questions from the staff, first of all, on that 
procedure? 

Mr. Alexander. Just a further point. When we are shooting 
clearly for a March 9 distribution of the report — just a point of 
clarification. 

To what extent will that March 9 distribution include both niajority 
statements, separate statements, be they Mr, Meeds' or Commissioner 
Dial's or whoever. 

Chairman Abourezk. It should be provided before that, if your 
part of the report is finished it should be provided right away to the 
other people. 

Mr, Alexander. Fine. 

Chairman Abourezk. As quickly as it is done. I don't think there 
is a question of anyone trying to surprise anyone else, but what w 
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'want to avoid is the element of surprise on anybody, and I guess that 
is what you were getting at, Pete. . 

Is there any serious oDjection to that? 7 

Commissioner Dial. I came in late, Mr. ChaiT^ian. What did you 
say? 

Chairman Abourezk. I said we will continue marking up just as 
we have been, except that I am asking the staff to lay out h specific 
recomniendation for an up and down vote by the Commission, which 
will then give anybody wno has minority views an immediate trigger 
to start writing those minority views based on that. 

Those views will be exchanged with the majority views, so they 
can respond to each other. There will be no rebuttal as such, but 
there will be a chance for interchange of views within the minority 
and majority views. 

Mr. Taylor! The objective, then, Mr. Chairman, would be both 
the majority and minority would be completed at the same time and 
prepared in the same document. 

Chairman Abourez^. That is right. 

Mr. Taylor. That sounds very satisfactory to jae. 

Mr. Meeds. After we get the recommendations from the fields, if 
there is going to be any redrafting, any problems that anyone thinks 
there was a bad quote or anythmg like that can be taken care of. 

Chairman Abourezk. The timetable will not change. In fact, we 
cannot change the timetable. We have virtually run out of money 
and run out of time, and if we have to hand in a report that is written 
in longhand, that is how we will do it. 

Commissioner Dial. That brings up the question, Mr. Chairman, 
if you are out of money, what are you going to do if sopae member 
of the Commission decides that he is going to present a minority view 
and he needs the money for this? 

Chairman Abourezk. Well, if you have a minority view, do j^ou 
think, Adolph, that some member of the existing staff could write 
that for you? 

Commissioner Dial. I just don't know. Up to this time we have 
V ^t been able to agree on everything. 

Chairman Abourezk. What about Mr. Martone? 

Mr. Yates. He can write it for vou. 

Commissioner Dial. Who, Mr. Martone? 

No; I don't think we would a^ee on anything. [Laughter.] 

Mr. Yates. He might agree with you on nonrecogiiized tribes. 

Commissioner Dial. I am very much concerned with the position of 
nonfederally recognized tribes, and I am concerned with terminated 
people, too. 

But I talked with Paul a lot about this, and basically we seem to 
differ on — well, I feel that the term ''nonfederally recognized" should 
SO- 

Paul does not have this position. He feels that the mechanics of 
it will work the term out of existence. I don't see it this way. I feel 
that terms such as "reservation Indians", ''on or near reservations", 
*'urban Indians", "rural Indians", "off reservation'* and so forth 
should be the types of terms that should come into the English 
language, or the Indian language, for that matter. 
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I take a strong stand in opposition to the phrase or the term- or 
name or whc^tever you want to give to it of "nonfederally recognized 
tribes", or •'nonfederally recognized Indians". 

It really doesi something to me, and yet I understand the meaning. 
But the average Indian does not understand the meaning, and it 
creates confusion, what I call national confusion or maybe worldwide 
confusion, for that matter. 

I think this issue needs to be dealt wjth. I have not only feelin|rs 
about it, but like Mr. Meeds, I have strong feelings concerning this 
and I have had thein for a long time, because I have been victimized 
more than once as a result of tfiis business. 

So I somewhat take the view that onlj an Indian attorney of a 
nonfederally recognized tribe could really understand and speak to 

this position. , ^ , , e ^• 

Because he could ^peak from the heart. He would know the feelmg. 
Other people would not know. It requires experience. 

Commissioner Bruce. Mr. Chc^irman, Adolph, does the term to 
you imply that nonfederally recognized tribes or Indians means that 
that person is a non-Indian? • . , , 

Commissioner Dial. It doesn't imply that to me, but with the 
average lay person, it means just that, that is what it means. 

Commissioner Bruce. Have you given some thought as to what 
another term might be? 

Commissioner iDiAL. I mentioned a few earlier. 

Commissioner Bruce. Nontreaty or something like that? 

Commissioner Dial. Well, I think as a result of treaties— as far 
as I am concerned, I use myself as an example, a Lumbee, and as 
one member of the Lumbees, I look at the Lumbees as being a tribe 
by ♦he way, whether some call them a tribe or not. I recognize them 

as 'ribe. . , , /-i 

A tribe of Indians who never did sign a treaty with the Uovem- 
ment. We are what I call "off reservation Indians," who are not 
looking for "BIA benefits," at least not all BIA benefits. 

But we are looking for and to receive such benefits as those for 
Indian education, under the Indian Education Act. 

This is the feeling of all of our people and according to their 1970 
session, the Lumbees of Robison County were listed in Mj-wong 
C-^unty as 27,000 out of a total population of something less than 

iFor many years we had segregated schools— black, Indian, white. 
As a matter of fact, since 1885, for almost 100 years. So we are not 
something that popped up out of the woodwork overnight. 

We have been around a long, long while. But yet, prejudice is 
there in Robison County, and we have to fight for what wc get. 

We are hard workers. We do a good job. We are trying to buy 
back all of the lands and as much as possible in Robison, we are 
doing a pretty good job. We are on our way. 

But the thing that concerns me more than services, speaking per- 
sonally now, the thing that concerns me more than services that 
comes from the Government is, this is such a stigma as nonfederally 
recognized tribes. 

I was in a city in the Midwest last week, and one Indian member 
said to one of my friends who is from the reservation, he told me 
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later, ho said, '^Got ready for this — fret ready for a shock. So-and-so 
says that you are not Indian/* Well, I said I would expect this to 
•come from this person. Now, it gets back to what Senator Abom'ezk 
said in the very be^inninji:. 

We need to do a lot with this business of definition of an American 
Indian. Who is an Indian? What is an Indian? What about the classsi- 
fications? Wliere ilo they fall? 

I, ])ersonally, do not like the existinjr noufederally recojrnized 
tribes. Now, Tarn under the understanding:, in the bef^i'miing of this 
Commission work, that we were going to dit(!h this business. 

Oi', \vv were going to ditch this term, ^^nonfederull}- recognized 
tribe." 

Chaininm AnorRKZK. Adol])h, nmy I ask what you would have in 
mind to re])lace that? 

(Commissioner Di i.. '*Off -reservation Indiatis." 

Mr. Akkxanher. Adolj)h, our reservation was not on ditching tlir 
term. We can go bac^' lo November, when I related to the Conimi?- 
.^ioners what I felt iS very strong feelings of Indians in the New 
England area had raised at Ihe Boston hearing about the term. 

Our disagreement, it seems to me, was on the substitute term. My 
j)oint was that any term, classification, which has the effect of ex- 
cluding a certain class or group of Indian people from the political 
relationship with the Unit<>d States, will in time end up like the 
term **nonfederally recognized'' and become a term which (^uanti- 
tatively dei ies Indian existence. 

(\)mmi>sioner Dial. This is where we disagree. I don't think time 
will do i* . 

Mr. Alexander. That, I think, at the moment, is a subject that 
is quite open to discussion. What we have done, and that chapter is 
not complete, but in the draft of direction and principles that we pre- 
sented to you in November, what we did was an opening declaration 
by Congress about recognizing all Indian peoples as Indian people. 

^Vithout any regard to whatever the particular political relation- 
ship may he and what service components may be included therein. 

Tlie second form of that, which is where we got into some detailed 
discussion, was opr: '.ng up or creating a new administrative mechan- 
ism to correctt what th.e task forc^e and many otliers view as the 
historic accident or series of atundents of exclusion of many tribes 
from — I don't use the term nonrecognized and recognized, but terms 
that have a political relationshi|) w'th the United States that creates 
certain obligations on the United States. 

This is the essential concej)t we ar(» talking about. 

Commissioner Pial. Mr. (^hairmaii, may 1 direct a (question to 
Mr. Alexander? 

At what point, Mr. Alexander, would a noufederally recognized 
tribe lia\ e a political relationship with the U.S. Government, if they 
had never been involved with, say, treaties? 

Mr. .\!.KXAM>ER. If you may I'ecall, we set out a number of stand- 
ards which would govern the executive brunch in determining which 
tribes were subject to the political relationship. 

Treaties wi^rv but one such criteria. If I remembe • the discussion, 
the Luiuhee Indians must currently reside in Kobisou County, 
qualified, if you will, at least on two of the stanchunls we were dis- 
cussing. 
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The second component of that, which gets to your question of 
services, was that then the tribes and the representatives of the 
executive would discuss and negotiate what were the service com- 
ponents that were desired, and that that be specifically taken to 
Congress for supplemental or specific negotiations. 

Those are the broad outlines of what we are talking about. You and 
I have talked about them since then 

Commissioner Dial. Mr. Alexander, will you tell the Commission 
what the 1956 act did to the Lumbee people? And what the last 
sentence of the act did. 

Mr. Alexander. At this moment I would not tell you what the 
last sentence is. I am sure you know what it is, ^^^Hat is the last 
sentence? 

Commissicner Dial. First of all I know Congressman Meeds is 
familiar with this, because he did api)ear before his connnittee. 

In 1956, Congress recognized the Lumbee Indians as„Lumbee 
Indians. But all recognize that that is the time of termination for 
many tribes. Someone saw fit to put a rider on the bill that came from 
North Carolina. 

This was first passed in the North Carolina Legislature in 1953, 
and the last sentence said something to the effect that Lumbee 
Indians will not enjoy the same privileges and so forth as other Indians. 

So even CETA funds coming down to North Carolina to the Lumbee 
Regional Development Association, or — what is the outfit that Mr. 
Bluespruce was head of not too long ago 

Mr. ALT3XANDER. Office of Native American Programs. 

Commissioner Dial. Yes; ONAR People here in Washington 
wanted to say, "Well, you people don't q^uallfy for that because of 
that last sentence.'' Last week, someone m the Detroit area, some 
individual was qualifying for a State scholarship set up by the State 
of Michigan, a Lumbee Indian. 

He was trying to qualify, and they called Washington, the BIA, I 
don't know who they talked with. They said, "Well, tell us about the 
Lumbee Indians", and he said "Well, they would not qualify for your 
special scholarship". 

Yet we would, one that was set up by State legislation in the State 
of Michigan. This is the kind of trouble that we constantly nm into, 
week after week. I was hoping that if the Commission did anything 
as far as nonfederally reco^ized tribes, it would take care of some of 
these problems. 

And that it would not leave them hanging just as they are at the 
present time. 

Mr. Alexander. Mr. Dial, the legislation we are proposing would, 
in effect, overrule any ambiguity that exists in the last line of the 
Lumbee bill. 

As I am sure you are aware, there is good, legal argument to say, 
and consistent with the theory we have been taking that, yes, that 
act does not confer any additional rights to services, but it does not 
preclude vvhatever rights might exist m the Lumbees for services. 

Commissioner Dial. What I am saying thus far is I am not sure 
what it would do. I would not biing it up at this point. It is rather 
vague in my mind, and I wish you would enumerate inoi'e. 

I wish you would spell it out more. It is too vague in my mind. 
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Mr. Alexander, I think vour objections are well taken and hope- 
full v we will have a full draft of that chapter within the next week to 
10 days, and I will send it to you immediately and hopefully we can 
sit down with it. 

Commissioner Dial. All right. Now I say to the Commission at 
this point, if this draft is not satisfactory, I shall proceed with, next 
year, in the direction of hinntr ^)roper counsel to write and advise on 
this situation. 

Mr. Meeds. Would you repeat that last thinj? aj^ain, please? 

Commissioner Dial. 'lie says hopefully he will have somethinfj; 
writtiu on this issue that we"^ are discussing next week, to have in 
niv hand. 

1 will give him 10 days. If it does not resolve this matter in my 
mind, I will proceed in the i)roper way with a minority renort, by 
contacting the chairperson, Senator Abourezk, and Max, nere, in 
working out the details. 

But I raise the question, too, because you talk like you are out of 
money, and if somothiiu; new comes up, I wonder, what are you going 
to do' when you don't have the group together to appropriate or to 
ask for more funds? 

Mr. Meeds. I am sure that any reasonable expenditure for minority 
views on off-reservation Indians, so-called nonfederally recognized 
Indians, we could come up with it. 

Commissioner Dial. OK, I have no more discussion on that issue. 

Mr. Meeds. Very well. Let's move to the subject matter before 
us. The first matter of discussion was the demographics. Who is 
handling that? Paul, would you like to proceed with that, please? 

Just give us an overview, and a summary of conclusions, if there is 
such a thing. I don't know that there is on this. 

>Ir. Alexander. There is one recommendation. The overview 
couhl be stated in one sentence, which is: We know less about Indians 
in 1977 than we did in 1877, in terms of data collected by the Federal 
Government and others. 

The first part of the chapter is gross statistics. Those arc being 
validated at this point. There are some errors ;n thero. 

The second part of the chapter is an aruilysis of the data systems 
and there arc some fairly gross examples of inadequacies. 

What is recommended is a reinstitution of an annual reporting 
svstem from the Executive. Our view, consistent with the view of a 
consolidated Indian agency, is that that agency should take the 
resi)onsi )ilit v. 

There is a very detailed outline provided by the Library of Congrc^ss 
as to the type of information that should be annually provided lo 
Conu:r(»ss arm to others in Indian affairs. 

Tlie point nuide from the Library point of view is that every time 
a congressional committee needs to act on Indian affairs, it has to 
commission iiulependent research, that the data systems are terrible. 

i'hey, in fact, used to be a great deal better when there was an 
annual report of the Commission. With modern statistical systems 
and c()mj)uters, there is no reason in this (hiy and age why the data 
system sliouldn't be a heck of a lot better than it was 100 ^ears ago. 

That is the essence of that chapto . 

Mr. Meeds. Any questions or suggestions on demograi)hics? 
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Commissioner Whitecrow. One point. The demographics that 
would be gathered in the annual report would be representative of all 
statistics needed in the development process by a tribe : Is that correct? 

Mr. Alexander. Yes. As a matter of fact 

Commissioner Whitecrow. They would include all age limits, 
men, women, children, and so forth? 

Mr. Alexander. Yes. 

Commissioner Whitecrow. They would also include, as I under- 
stand, a valuable update of lands owned byHhe tribe, resources, 
minerals 

Mr. Alexander. It would build a basic system and keep it current,, 
We are operating in an area of statistical ignorance. 

Mr. Yates. Paul, how do we know all the demographic information? 
As I listened to you talk, the impression that I nave is that at least 
the testimony before my committee on the BIA, they don't know how 
many Indians there are. 

They don't know what their ages are. How are we going to have 
valid, demographic information? 

Mr. Hall. 1 was going to say. Congressman, the demographics 
that we have there are as accurate as is available, 

As you say, the Bureau of Indian Affairs, the Census Bureau, the 
Library of Congress, everyone recognizes that they are inaccurate and 
in some cases not reliable. 

We tried to point out the draft on that was done by Congressional 
Research Service, which deals with this kind of data. 

Mr. Yates. The best we can get. 

Mr. Hall. Right. They pointed out as much as possible the short- 
comings, and that is the reason why the final part of that chapter was 
drafted with Steve Langone, of Congressional Research Service, saying 
we need better infoimation. 

We have gone with what was available. 

Mr. Alexander.. The truth is, the Government does not collect 
the type of data it used to collect. 

Mr. Yates. Maybe we should make a recommendation *o the Cen- 
sus Bureau to seek that information specifically. 

Mr. Alexander. I can include that in the redraft. 

Commissioner Whitecrow. In addition, Mr. Chairman, the demo- 
graphics that we really require should be available right at the tribal 
office. The local agency operating that tribe should have that type of 
information available at all times. 

Today, they don't have, because of the migratory aspect of Indians, 
as they travel around the country. We have a difficult time of deter- 
mining who is eligible for these many programs. 

As you recall, Mr. Yates, we were talking about funneling all of 
these various programs back into the tribe, ariu/or requiring individuals 
to be identified as tribal, members before they are eligible for these 
services. 

This is one of the reasons why I was speaking to this particular 
aspect of having these bits of infonnation, along with the tribal citi- 
zenship, validated before any funds could actually be allocated to a 
particular school in the educational process, or to any particular 
organization, if they are saying that thoy are actually helping Indians, 
then they should have some method of validating that the mdividual 
receiving help is, in fact, an Indian. . 
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In the nppropriatioits procesii; we oertainlv need to have this kind 
of information avaihiblo so wc know exactlv how many dolhirs are 
necessary, and this is one of the reasons \y\\y I really supnort this 
manafremont review an<l the iiidjiestary proc^ess in tlint dpveiojmient, 
so that the tribe roidd develop how many dollars is needed for the 
J^ederal Government to fidfill its responsibilities and oblifrations. 

I would think we need to recommend )ierc that that information 
be jjathered locally which would re(juiro individual tribal (Mtizens to 
maintain at least an annual contact witli their tribe, ^ivinjr their tribe 
that infonnation, and lettinfj; the local superintendent work with that 
tribal government to develop this kind of information. 

Then 1 see the Commissioner of Indian Affairs, or whatever his 
title may be, as that individual that could compile this kind of data, 
based on information j^iven to him by the tribe, which would bo an 
accurate annual update. 

Is that the c»oncept you had here? • 

Mr. Alexavdkh. Well, 1 think t. at i> a very interest injr concept, 
and it may be one of the ways that this chita could be collected. Maybe 
the most aj)propriate way. 

The thrust of this recommendation was not that detailed. The 
thrust of the recommendation was that the executive branch reinsti- 
tute the practice of expansive thita collection, which they are not 

Commissioner Whiteckow. Mr. (.'hainuan, based, ujion that I 
would recommend, and so move, tiiat we lav out tiiis type of data- 
izatiierinjx system for tiie administration to foHow in our recommenda- 
tion to them. 

Otherwise, we are jroinjr to be lost in tlie mill once ajxain. 
Chairman Ahouukzk. I did not hear what type of data-<ratherin^ 
system. 

Connnissioner Wuitkcuow. Allow all ol the demouTai)hics of the 
tribe to be developed at the local ajiency, in coordination with the 
tribal {rovernment. The tiibal {government siiould be actually, in-effect, 
{i:atherinjr the data conceminji; the tribal mcmbei>5 and resouiT(^. 

The tribal government should depend u])on this data gatlierini': 
collection. 

Chairman AnouUEZK. Again funnel it through the central office? 

Commissioner Wihtechow. Right. 

Mr. Yates. What about the urban Indians? 

Chairman Auouhezk. BIA and Census .^ihould be responsible for 
that* 

Mr. Wh.\uton. I think that what Commissioner Whitecrow is 
saying is very important. 'J'he reasons are that we took a good deal of 
testimony in Indian country about the basis of funding being on popu- 
lation for a number of difFerent kinds of progi^ams. 

I know the Bureau of the Census is more aware than tiiey were 
before about the impact of tiieir figures, particularly on Indian 
country, and they are tioing more now in taking steps toward develop- 
ing a more sophisticated system of ident^fyii:g Indian people for those 
kinds of reasons. 

I think the system that tiio Conuuissioner has outlined is helpful 
and will go far toward doing tiiis. But 1 am concerned, iiaving worked 
for an Indian communifv ahout ti^o kinds of funding that is necessary 
for them to do those kinds of demographics. 
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1 would add to wluit tlio Coininissioner says, that funds \w made 
available to them to do that in conjunction with the Bureau of the 
Census. , .... . 

There .is no reason, I wouldn't .'^iippose, to have a duplication of 
effort on behalf of the Indian agency and Bureau of Census fijjures, 
because Bureau of Census figures are used often to fund proin-unis. 

I buppose where there is a discrepaiicv, thoy would i-ely for Jndian 
profrrams on the Indian agency figures. I know from niy own personal 
experience, by doing population counts and those^kinds of demo- 
graphics are e.xpensive and difficult. 

I would add, with your permission, that funding be made avmlabio 

for that purpose. " , . . ■ , „ ■ 

Coniniissioner Whitecuow. Mr. Chairman, if I may, sir, following 
up on this "particular attitude, the Bureau of Indian AtFairs manage- 
ment study that we liHve done also indicates the primary re-^i^msi- 
bility of that superintendent, right there at that local ageiicv, that is 
one of liin primary responsibilities, to work with that tnhal govern- 
ment auci develop the budget necessary to jjrovide the needs of the 

tribe. . . ^ . ^ 

'That, I assume, perh&ps it is a wrong assumption, but 1 assume that 
that would be a part of the administrative budget for that particular 
agency. At the present time we have .superintemlents out there that 
the Imiiai; people don't know what their job is. , • . , 

We hav»- superintendents out there that don't know what their job 

is. 

Mr. Alexandek. We are addressing one component of the data 
collection system, which is data collection in the tribal setttmg. 

But there are .several different areas of data collection. One of the 
general recommendations by a number of gi-oups to Census is the 
' involvement with the indigenous community hi the data collection. 

That process would only work partially m the Chicago settin,c:. It 
would only work partially in Robison County. There has got to be 
several different alternatives, alternative steps in the data collection 
pi-ocess, I would think, in addition to the one you have mentioned. 

Mr. Meeds. Mr. Chairman, may I just raise one problem here? I he 
demographics that are gathered have to have credence because they 
are going to be used to interfa-e with Federal programs in which other 
segments of the society are -competing. 

Example: The last distribution of funds under the public works 
program, the hue and cry from all of the western States that a dis- 
proportionate share of the funding under the Economic Development 
Administration ])ublic works emergency programs went to Indians 
because of the BIA's method of keeping statistics on unemployment. 

It showed a dlsjjroportionately large amount of unemployment 
on reservations. Now everyone in this room has used those .statistics. 

Unemployment on Indian reservations is nrobably higher than 
it is anywhere in the United States, generally speaking, with the 
excei)tion of the central areas of the large cities, unemployment on 
reservations is higher than it is anywhere m the United States. But the 
jieculiar way that those statistics are gathered and kept, and the 
definition of unemi)loyment differing between the BIA and the 
Labor Department, infuriates the cities, counties, and other entities 
of government who have to compete with that. 
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I will tell you what is going to happen to EDA this time. I predict 
that EDA will make a separation and will take out and earmark 
special funds for Indian programs so that all Inciians wih be competing 
against those funds, and not against the unemployment statistics 
otherwise. 

Now you watch. That is goini? to happen. And it is largely based 
upon the demographics, statistics which are gathered and are non- 
uniform with the other entities which are competing for the funds 
from the sanie programs. 

I think we need better statistics, but I think, again, we cannot 
operate in here in a vacuum. Indians are going to be in these programs, 
competing with other entities 

And the other entities have political muscle. If Indian programs 
are i)erceived not to be using the same kind of analysis and same 
kind of basic statistic gathering as the entities that they have to 
compete with them they are gomg to overwhelm them. 

Commissioner Borbuidge. Mr. Chairman, I agree with the need 
for better statistics, too, having observed the Indian experience in 
which the U.S. Department of Labor among other bureaucracies, 
using again the criteria neither accepted by nor fully understood 
by tlie Itulian population, in making determinations which m 'the 
view of myself and others have been injurious to the Indians who, 
with a more reasonable approach to determination of the statistics, 
' would have been in a much better position. 

I think it is important to state, we are all concerned with credibility. 
And we have seen examples of how the statistics, because they have 
not fully been established as being acceptable from the objective 
viewpoint, operated in either of two directions. 

Congressman Meeds, you have Indicated one direction, and I have 
indicated another, and we realize that this the overall concern 
we have. There is no question, we do want better information, 

I am concerned that if we were to move toward a motion, I see 
the need as being such a complex one that I would almost hoj)e that 
staff might bo (hrected to produce the- kind of resolution which may 
ad(h-ess itself to the entire complex i)r61)lem of demographics. I see a 
need for one that would be regarded as being credible. 

Commissioner Bkuce. Mr. Chairman, I aj^reo with Jake White- 
crow. But I also want to call attention to page 3, the top of the page, 
which 10 nie is a very important thing. 

Who are Inchans? liow are they identified? ^ye have here no clear 
stantlanl definition on anything. We are talking about BIA. You 
are talking about the suj)erintendeiit. 

Lots of times the degree of Indian blood determines what kind of 
services tliose [)eo[)le — right in that agency, Jake — can get. 

So what are we going to do? 

Mr. Alexanukk. We agree with you, and we are cognizant of that 
gap in the materials to chite. What I have done is to have an acUlitional 
sectioTi of the legal concepts chapter (h'afted on that issue, and we 
will he presenting that to you at the next meeting. 

Commissioner Bkuch. Drafting a definition? 

Mr. Alexandku. Yes. It shouJd engender a great deal of conver- 
sation. 
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Commissioner Bruce. Some people I talk to, depending on where 
they are, and we are talking about the census, will either say that 
jf they don't they might lose their \oh in some situation. 

We have take that into consideration, too. 

Mr. Alexander. On the statistics— to pick up what John was 
saying— it is such a double-edged sword in the situation you talked 
about, in revenue-sharing funds there is substantial undercuttmg 
acknowledged by the Bureau that works to substantial detriment. 

Under 0MB circular 846 the vast majority of Federal programs are 
to operate under Bureau of the Census data in their allocation of 

fundmg. , 11 

For practically all programs Indian people are at a substantial 
disability based on the inaccuracy in the substantial undercount of 
the Census Bureau. 

Commissioner WmTECROw. I think it is a very important pomt. 
We have all the way through our deUberations here discussed the real 
requirement of defining Indians. 

Your comment on pase 3, Commissioner Bruce, goes far in the 
definition of an Indian. If we have in the past agreed that the tribe 
has some semblance of sovereignty, very defmitely that tribe has the 
Y\"ht to detennine who its Indian citizens are. 

'"if we come in this particular case, plus the task of defining Indian 
Americans, it is not the Federal Government's responsibility to make 
this definition, in my opinion. , n ■ ■ > • 

It is the tribe's responsibility to make that dehnition, and it is not 
the Bureau of the Census responsibility to make that definition. 

The tribes should, in effect, notify all persons that they accept as 
Indians. Thev should notify those people that they accept them as 
Indians, as members of the tribe, or whatever, and then these people 
can identify themselves as Indians. They must have some method 
which will require or have that tribe contact them. Otherwise, we 
will be in the same condition 10 years from now that we are in today. 

People all over the country are saying, "Well, who and what is an 
Indian?" If we don't have this return to the tribe, wherever an Indian 
is, urban Indians must maintain contact with the tribe, if we are really 
'^olng to lay down any kind of strong support for this entire report. 
^ If we once again can move away from trie tribal relationship that 
establishes the government-to-govemment relationship by treaty, 
then we are moving right back in again, and looking at an Indian in 
an urban situation as just another citizen of the United States. 

We must recognize that individual Indian has dual citizenship. He 
is a member of his tribe and he is a citizen of the United States. 

As such, any moneys provided to the tribe to fulfill obligations come 
through the relationship that has been established, whatever that 
relationship may have been. Therefore, the individual Indian is a 
beneficiary of a trust, but he must go through his tribe to establish 
that beneficury. 

If you dun't recall, there is data to be gathered, and il necessary 
make recommendations to change that particular policy that is 
within the Bureau of the Census, then the credibility of this must be 
established at the local problem level, the credibility of that report, 
and the demographics. 
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After all, who is in a better position to moke that determination 
than those people at the local level? 

Commissioner Deer. I think it is inexcusable that in this day of 
computers ami modem technology, that we have so little ac(;urate 
information available. I recall in 1960 Indians were listed in the 
Bureau of the Census report under "othe: '\ and some of us screamed 
and yelled, and this got changed in ^he 1970 census data. 

But I think that we need to make a strong recommendation that 
this be corrected. Over the years many Indians have been short- 
changed, and I noticed that there is very little protest when we ^et 
shortchanged. But when we seem to get more than we deserve there is a 
lot of screaming and yelling in protest. 

I would like to say, to quote one of my heros, Whilney Young, 
"We have a long way to catch up, and it is going to take time to catch 
up.*' Other people need to know this, and keep this in mind if we are 
going to fulfill the obligations of this Commission, and also if the 
Indian peo'jle are going to catch up. 

Mr. Mkeds. Further questions? Commissioner Dial. 

Commissioner Dial. Commissioner Whitecrow, I take it yon are 
sajnng that it is the U.S. Government's business to recognize the tribe, 
and it is the tribe's business to recognize its people; is that correct? 

Commissioner Whitecrow. Correct. 

Mr. Meeds. Further questions or observations by members of the 
Commission on the section on demographics? 

Very well, thank you, gentlemen. The next presentation is on l^'ederal 
Indian trust relationships. Who is handling that? Gil Hall will be 
handling most of that. 

Why don't you give us, very quickly, an overview of the recom- 
mendations and the rationale for such recommendations? 

Mr. Hall. You will recall that this is the third time we have looked 
at this chapter and substantial portions of it are the same. It started 
out in the meeting in November. 

However, there have been a nun^'^er of changes as a result of that 
last meeting, and suggestions. But before we ge* to those changes, 
in light of the conversation this morning, I wouL i like to point out 
a couple of things in the narrative. 

The first 14 pages of the chapter are a narrative that provides a 
historical and legal background for the recommendations. The recom- 
mendations are pages 14 through 18, and a brief explanation of those 
recommendations starts at page 18 and goes to the end. 

If you will look briefly at the bottom of page 1 1, the last paragrapli, 
it says : 

The Dopaitment of Interior appears to lend a very narrow interpretation to 
the custom conc(*pts hy permitting its applications to the lands, natural resourcoy, 
and management of trust funds of "rightfully recognized tribes.'* 

Not only is there little reason to restrict the document, but there 
is considerable legal authority that the United States trust is much 
broader. You will see that in that narrative, I am not attempting to say 
that everything in here is the law, but what I am sanng is there is 
a considerable legal argument, and we feel a strong one, to support 
the position. 
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Also that policy should }jo in that direction. Also, on page 21 of the 
chapter, the first full i)aragrapli it says: 

It shotUd be noted that there is presently considerablo support in statutory, 
judicial, and constitutional law for the principles sot out abov<v 

Consistent with Suj)reme Court mandates, these sources have been 
read in favor of Indians as they would have understood them. Thus, 
to a considerable extent, these principles are merely a question of 
recognition of existing law and as such are intended to ^ive clear guid- 
ance to a(lministrators on how the trust should be carried oMt. 

Mr. Meeds, Gil, could T ask you to go back forfiist a uunute, to 
page 12, "considering the le^al authority," et cetera. 

/Phis does not necessarily imply a limitation to recognized tribes on 
reservation lands or land related sei'vices, et cetera. Where is that car- 
ried out in any of the recommendations? 

Mr. Hall. I am sorry, where is— — 

Mr. Meeds. That statement carried out in any of the recommenda- 
tions? This does not necessarily imply a limitation to recognized tribes 
- and so on. 

Mr. Hall, The recognition question is not dealt with s])OciricaUy 
in this chai)ter, as we were discussing earlier. It will be dealt with in 
that chapter in which we hope to eliminate the terms recognized and 
nonrecognized. 

For purj)oses of this chapter, recognized would be all Indians. 

Mr. SIeeds. I have to at least indicate my disagreement. My feeling 
is that the trust responsibility runs to those with whom treaties have 
been signed and to whom in other ways a legal trust responsibility 
is manifest. 

r don't think there is, for instance, any trust responsibilities to a 
person who is not a member of a recognized tribe. I agree with Chief 
Whitecrow totally here. To a person, who is not a member of a recog- 
nized tribe, each' tribe has eitner a treaty right or a right by statute 
by the Congress. 

" Chairman Abourezk. Do you mean which tribe does not have? 

Mr. Meeds. Which tribe does have a recognized— by treaty or 
statutorv or by judicial interpretation, something. I think this trust 
responsibility has to rest upon treaties, upon agreements—both execu- 
tive, lemslative, and judicial interpretation — and then it should not 
extend oeyond that. 

Mr. Hall. Are you excluding statutory law, sir? 

Mr. Meeds, No; I am specihcally including statutory law. 

Mr, IIall. ok. Page 12, later on in that same paragraph, and this 
also is revised slightly as a result of our last meeting, and sonie *^.ug- 
pestions from Congressman Yates. You will see that it does imply, 
however, an obligation to provide those services required to protect 
and enhance large resources and self-government. 

And so it would be those economic and social problems 

\Ir, Meeds. Where are you now? 

Mr. Hall. Page 12, first paragraph, the sentence i:nmediate!v 
following the one you referred me to. 

What I am getting to, the end of that parcoj.aph reads; 

This has hoen roooKuizoti implicitly by Conercss in numerous acts inchuliiiK: 
thf» Snyder Act; Johnson-O'Malb^v; Native American ProgruTiis Act of 11)74, 
which established ONAP; and thu Tntlian Self-Determination Asaistancc Act. 
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The reading we are placing on that, Congressman Meeda, is that 
these acts, among many others, are an implicit recognition by Congress 
'that the tru^t is just broader than a recognition question. 

Mn Meeds. I hate to disagree with you but let's take the Johnson- 
O'Malley Act. The utilization of the Johnson-O'Malley Act has been 
restricted to reservations and schools only on reservations. Th^ reason 
for that restriction is precisely what I am saying, and contrary to wiiat 
you are saying. 

It has not been used as an enlargement but as a restriction on who 
is an Indian and to whom should a service begin. Otherwise Johnson- 
0*Malley wouUl have run originally to all school systems every- 
where, but it didn't. 

It was restricted to Indian reservations. I don't know what you are 
calling all these otiier things, I don't know what in the Snyder Act vou 
relied upon for the Native Americans Programs Act, or the Snyder Act, 
as you are aware, the language is quite broad and it says Indians 
throughout the country. 

The legislative history of that act and some case law, I will grant , 
does not nail down our mterpretation. But I do believe there is strong 
support for that interpretation. 

Mr. Meeds. I recognize that you can look at it either way. I think 
*there are cases on botn sides of this and interpretations on both sides 
of this. Clearly the BIA. . ver the years, has interpreted everything 
that has gone down there ; . such a way as to make it federally recog- 
nized on or near reservatior o. 

In fact, they have e^f *' K;cd piublems in *'near reservations." vSo 
they have been as restrii-^ v** '6 i think you probably could be. 

f don't know that I 'ip;ree with them as a matter of policy, but I 
certainly agree with them as a matter of law. 

Mr. Alexander. In the Johnson-O'Malley Act — Karl Funke has 
been jpmember of our staff for quite a while and has done a good deal 
of substantial research on the congressional intent in the original 
Johnson-O'Malley Act and I would hke him to comment on that. 

Mr. FuNKFi. The original intent of the act was not to go to reserva- 
tion Indians. In fact, the specific intent was to go to nonreservation 
Indians — Indians that were dispersed among the general population. 

It has only been through administrative changes in the regulations 
ov«^ the course of years which has changed it from being an exclusively 
nonreservation act to strictly reservation Indians. 

Mr. Meeds. You might k^ow it better than I do, but that is not 
my interpretation of the Johnson-O'Malley Act and the intent and 
purpose of Johnsoji ind O'Malley. It was to aid local school districts 
that were- so situated in areas where there were larger numbers of 
Indian children. 

Mr. FuxKE. As a result of the Allotment Act, a lot of Indian tribes 
were dispersed into the general "i^opillation, and was beer ing 
imeconomical for the Bureau to provide health care, education, a. d 
those kintl of services to those Indians who were no l(m|?er members 
oS tribes but were being dispersed into the general populations of * *ie 
States, and States were refusing to ])ick up, the slack and provide tnis 
eduratipnal an<i other kinds of servicej^. 

It was a method by which the Ferleral Ciovemment could contract 
with the States to provide those services. 



• 179 

Commissioner Whitecrow. Mr. Chairman, you made a statement 
there, and I am not sure I am auoting rirht. You said that that 
particular law wa*=^ provided so that Indians, who were no longt r 
members of the tribes, were provided for as Indians. 

Mr. FuNKE. Right. 

Commissioner Whitecrow, Where does it state in any lejrislation 
that when an Indian leaves the reservation he is no longer a member? 

Mr. FuxKE. Well, a lot of the members of the various tribes were 
being moved off the reservations to boanling schools and not return- 
ing I J the reservations, and were losing? their tribal ties with their 
tribes. Some of the tribes were disappcanng at that point, throrp:h the 
allotment process and through boarding school processes and other 
processes. 

Commissioner Whitecrow. The mere fact of their relocating, that, 
in itself, did not remove their citijsenship status, did it? 

Mr. FuNKE. No; but the practical effect of itAvas that a number of 
them did not continue to have tribal relationships v;ith a tribe. 

Ccmmissiouer Whitecrow, This is the assimilatr^n process. 

Mr. Mefus. It is an effort by the Federal Goveinment to carry out 
its treaty obligations to membere of trib^^s 

Comraissioni!r Whxo'ECRow. Wherever they may be. 

Mr. Mkrdb. Right, identified with the tribes, I don't think there is 
any question about it» 

Mr. Taylcr. At one point in our legal framework it was considered 
that an Indian who w^as a citizen of the United States necessarUy lo?^ 
his citizenship in the tribe. 

This allotment area, that Karl refers to, was alloting ])arcels of land 
to Indians individually and providing that they became citizens of the 
United States. The basic concept was that he acquired U.S. citizen- 
ship,' he lost it in the tribe. This was the evolutionary process by which 
tribal governments were to be (usmantled. 

Mr. Meeds. Peter, I hate to disagree with you, in that original 
Allotment Act there is a specific proviso provided that upon the ac- 
q^uisition of this citizenshf]), it (i(fes not exclude tribal and Indian 
rights. I just looked at that recently. 

Mr. Taylor. It does not exclude hi& rights to share in the communa' 
property. 

Mr. Meeds. No, no; it says tribfJ rights. Has anybody got the act 
here, I will show it to you. ^ 
Mr. Taylor. I am afraid I don't. 

Mr. Meeds. I looked at it for another reason, it was no^ for this. 
The argument is now^ being made in Washington State that because 
they became U.S. citizens they lost their tribal rights. 

Mr. Taylor. I was going to point ovt that that legal posture has 
changed and the 1924 act, I think, has killed that legal theory. • 

Mr. Meeds. The exact language is in both acts. It says provided 
that this acquisition of citizenship under this act shall not infringe 
upon or deuy trioal rights. 

Mr. Taylor. Congressman, the statute might say that but I am 
'aware of judicial decisions that were so holding, and all I am saying is 
that this legal theor;- was there. It is no longer a valid, le^al theory. 
A Whether that was the intent of the act or not, I don't khow, but I do 
» know that Federal courts are making rulings along that line. There is 
always.difficulty in determining who En Indian was. 
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At any Pit(\ tho concopt of payiiipr inonoy to States, I beliovo, pro- 
<:o(ie(l fI()hiison-()'Mallt»y, so this theory might well have been fioating 
Hi tlu» time* J()hiis()ii-()*MHlley was enacted. It would have been in 
disroputo by that thuo, hut it would tend to sui)port what Karl has 
said. 

But I a<rre(», it is no lonf^er a valid theory -it all. 

Mr. Hall. We are not sugj^esting in this langun«;o that the trust is 
independent of the tribe with respect to individuals. It is just to the 
contrarv on page 13, the lend sentence in the first full paragraph says 
it should be noted that the trust applieation extends not only to 
tribes, as government units, but also to tribes, to their members, 
wherever tliev nuiy be. 

W(» are innking two points; one, istliat it runs to individuals through 
tribes, and two, that it does not necessarily stop at the reservation 
gat(», just h(>('ause an individujd l(»iiv(»s tliat reservation. 

Mr. Mekds. Mr. Cluiinnan, in this whole, areii I think I probably 
would agret* with Jake, only I think we have to go one step back of 
where h(» started. 

I think we first have to describe what is a tribe. I think wo hav(* to 
set up a nu^chanism for re(M)gnition of trib(»s that have not been 
recognized hut should be recogniz(»d, and we have to s(»t up a mech- 
anism foj' I'cstoration of tribal status. 

Then I think w(» have to let trih(>s identify their own population. 
I agree with sou the\ shoidd, ,;nd we ought to j)ut time frames on 
tliis kind of thinu:. Then when we get to the end of a certain time, we 
either idt»ntify what is a tribe, wlio are th(» niemh(»rs of the tribe, and 
we tlierefore have identified who is an Indian, r^peeial treat\' rights, 
and sp<»cial statutory rights, in my niii'.d, do not run to anybody 
other than those identific»(l people*. 

Now, we nuiy do this, esp(»cially for Indians, as we have under 
some of the acts ni(»ntioned h(Te — th(» Native American Programs 
A( ♦ — becau>e th(»y have be(»n individifals who have })een deprived in 
tlie past of certain rights — just like blacks, and others, who are now 
in necessitating circumstances — and to treat them on that basis 
becjuHc th(\v are hulians. 

We might set up special programs just for Indians because they 
will j'elate better to them as we have in the Iiidian Health Act, as w(» 
have under the Native Americati Programs Act, because they relate 
l)ettej' to them. An Indian center — Indians will go th(Te. They will 
not work well. 

In c(»ntcT city n^giotis with the blacks organisations, we all know 
that. So we nuiy be setting up sp(»cial programs to (h>al witli them at 
that r(»^peet. lint it is not to deal with tliem for atiy otlier r(Mi>on in 
that level than ih(» fact thai tlu>y arc disadvantaged Am(»ricans. That 
\< my own view and I inteuil to write that kind of a vi(>w in a re[)orl 
that * out . 

Vou can join m(» if yon want to. 

(.\aMmi--i()n(»r Wnii h^cuow. Mr. Chairman, if I may, I hav(» a point 
of ovilvv I would like to bring up and I w^'*^'^ like lo come back to 
particular p'unl of discussion. 

1 made a motion when we wvvo hmk on cha[)tor o wiih regard to 
Indian record^, on a point v/hich ( ommi>sioner liorbridge hrouglil up, 
and 1 think it i^ (pnt(» \-alid. 1 would lik(» to change my motion and, of 
course, I never rec(»iveu a second on it. 
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I would like to change that motion to make it n request that the 
staff develop the type of domographics that may bo necessary in order 
that we can provide ^.Tedibility to those demographics. * 

Mr. Alexander. Gathering procedures? 

Commissioner Whitecrow^ Right, gathering ])rocedures and where 
it should be done. I would like to make that in the form of a recom- 
mendatio i, and hopefully get so*ne concurrence on that recommenda- 
tion from this Commission. 

chairman Abourezk. Did you change the motion? 

Mr. Meeds. It is a very general motion, why don't we just let the 
staff develop the recommendations and we will look at it. 

Commissioner White^row. That is fine. Does it need a second 
then? ^ 

Chairman Abourezk. I don't need a second. 

Commissioner Whitecrow. Now, Mr. Chairman, if I might 

Chairman Abourezk. Jake, before you^ start, may I ask what are 
we goin^ to have 'to decide to do in this series ot meetings — what 
issues will we have to decide? 

Mr. Alexander. Today, in the trust chapter, we already had a 
vote last time on most of the basic j)rinciples in the trust (Oiai)ter. 
What is new today is our revision of legal services hi relation to the 
trust, which is to deal with our version of the trust council authority, 
of attorneys' foes. 

The recommendations on pages 14 through 16 have been modified 
to control 

Chairman Abourezk. What chapter? 

Mr. Alexander. Chapter 4, the trust chapter, has been moditied 
to confonn <o the vote that was taken in the January meetiuii;. At 
the bottom of page 16D, legal representation for Indians, j.»'oing 
thiough page IS, is new matter which has not been discussed here 
previously. 

Mr. Hall. That is not quite correct. 

Chairman Abourezk. Those are two issues we have to vote on. 
Mr. Alexander. You have to vot' on the legal representation. 
Mr. Hall. It starts at page 15, Indian trust rights, in that state- 
ment which came out of the last meeting. 
Chairman Abourezk. Can we vote on that? 

Mr. IIall. You voted on it in concept, yes, but you have not seen 
it in this form. 

Mr. Alexander. This reflv ^.ts the vote that wt s taken. 

Chairman Aroure/k. Well, that looks accurate ac( inline to the 
way we voted last time. 

The reason I am ai^kinjr this; I have been missin<r votes over in :he 
Senate, one aLuut evt-iy half hour. Even thoujrh I am not ruiniing 
apiin, it still makes me nervous to miss votes, and there arc some 
Vi^ry important issues to be decided. 

HIy. Meeds. I would be delimited to vote your proxy, Mr. Chairman. 

Chairman Abourezk. In all conscience i ou^nt to get over and do 
that. Llo3'd says he can stay and chair the meetinji: until 4 p.m., 
then he has to <j:o, but I think you ou^^ht to run later. have to 
resume our session at 10 tomorrow mominj:, and Lloyd will be he'v 
to start it out. I wiU come in late, at 10:30 or 11 myself. 
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The reason I am asking these questions, you will not have a quorum 
to^ote unless we, at least, have two more congressional members, 
becS?ttse five is not enough for a quorum. 

What is it, seven? 

Commissioner Dial. Six. 
^ Chairman Abourezk. Six is a quorum. If you have one congressional 
'Inember, that is a quorum, but at 4 o'clock you will lose all of the 
congressional members. Are there any votes that cannot wait until 
liomorrow? 

Mr. Alexander. We should have sufficient time tomorrow. 
Chairman Abourezk. And what other issues will we have to take 
up tomorrow? 

Mr. Alexander. The only other materials currently available 
are three portions of the social services chapter, a very brief section 
on child placement, a fairly extensive section on health, and a fairly 
extensive textural section on education. 

Chairman Abourezk. Are there any major issues about to be 
decided today? 

Mr. Alexander. I would think so, yes. 

Chairman Abourezk. Can you keep that discussion goin^ today 
at some length and get everybody's mind worked out, with the 
staff and the Commission, and then we can run through it fairly 
rapidly tomorrow? 

Would that be satisfactory? 

Mr. Hall. Do you have to leave right now, Mr. Chairman? 

Chairman Abourezk. Yes, I have to go, we are doing the Senate 
reorganization, and not only am I missing votes but, I am afraid 
someone will make an attack on the Indian Affairs Committee. It 
is sitting there untouched so far. Maybe I am better off if I stay away. 

But I think it is important that I get over there, for a number of 
reasons. 

Mr. Hall. We shouUl proceed with discussion of the trust this 
afternoon. 

Chairman Abourezk. Proceed with any discussions that you can 
today. 

Mr. Meeos. We can even have our votes. I expect to get beaten, 
but I expect for the record we could have some votes on some of 
this stuff on trusts. 

Mr. Taylor. Tomorrow morning? 

Mr, Meeds. No; we can have it this afternoon. As long as I am 
here- we can have a quorum. 

Chairman Abourezk. What if you swmg three of these people 
here, and then you can? 

Mr. Meeds. Do you think that is4?oing to happen?- [Laughter.] 

rhuirman Abourezk. Well, there is a possibihty. 

Comm'issioner Borbridge. Ir. Chairman, if 1 might comment, I 
was jroing to say Confrressman feeds, that I think it is well and good 
that Indian members may come down on one side of the question. As 
commissioners we are likely to come down in a variety of ways. 

But, verj^ much to the point, if I felt I could nersuade one of the 
conpressional members, and get that congressional member on the 
reconl on a vote, I would prefer to do that. I think that it would be 
real important to the vote and the record. 
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That is why I think the more congressional people w<> can have here, 
the chairman or Mr, Yates or whoever, the better I really think it is 
quite important to where we come out on our Commissi<»F\ proceedings. 

Chairman Abourezk. I agree wi^h that. 

Commissioner Whitecrow. Mr. Chairman, I would like to comment 
on that particular point. I have stated many times around the country 
that I feel confident that within this Commission we can win the battle, 
but wnthout the congressional support we can lose the war in the 
Congress. 

Mr. Meeds. Why don't I do just this then, Mr, Chairmftii, why 
don't I just identify those areas on which I ..111 have some reservations 
ami inclicate, either by vote or otherwise, and I will manifest that, at 
least, and I would ask the staff to line those issues up so we can start 
bringing: them up tomorrow morning. 

Please try to get the discifesions, most of it, out of the way toda}', 
on concepts and so on, so that we won't have to discuss for too long a 
time tomorrow, I Just want to admonish everybody that we are draw- 
ing to a close, this can't continue forever, I seem to say t^i i every 
''ommission meeting. 

While all of us enjoy this debate and discussion, and it ought to be 
as op?n as possible, 1 think .we ought to really try to discipline our 
own minds so that we can do it in as short a time as we possibly can, 
1 think it would serve all of us very well to do that. 

So I wmII see you tomorrow. I will designate Louis since he is sitting 
right next to me, when Lloyd leaves Louis will act as chairman. 

Congressman Meeds. Just for the staff and the other members of 
the Commission, as I indicated to you last tinie, I don't think there is 
any established general legal obligation requiring the United States to 
protect and enhance tribal self-government. I think it is excellent 
policy to do it but I don't think there is any established legal, overall, 
responsibility. 

There is some responsibili'ty under the Indian Reor^ranizaiion Act. 
There are various acts which indicate that. I think it is good policy, 
but I don't think it is an established legal obligation. 

If I understand No, 3 on page 15, I think I agree with it. Trust 
responsibility extends through the tribe to the Indian member, whether 
on or off the reservation. 

If that means that he or she must be a member of a tribe, then I 
agree with it. Is tliat one 

Mr. Hall. That is correct, sir. 

Air. Meeds. I would also hope that we would establish a method for 
recognition of more tribes. I x'ecognize Mr. Dial's problem, and I 
(\jrtainly agi'ee with that, and nresentl> terminated tribes — the^^ 
desire to he I'erecognized — I would aCTee with that. 

But a.s I said before, the responsibility runs to the tribe, through the 
tribe to the indivitlual member. 

Mr. Hall, The new material starts at the bottom of nage 15, the 
Indian trust rights in that statement, which, as you will recall, we 
talked about providing a mechanism to get around the problem of 
condemnation. 

The principal disagreement, as I recall the discussion in the last 
meeting, would appear in subsection C of page 16, Once that impact 
statement is prepared by the Federal agencj pursuant to subsection 
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B, and submitted to Congress, before any Indian treaty riolits or 
other trust ri<rhtvS can be infrin^jed or abVojrated, Congress has to 
affirmatively identify those rights and state that it is tlie intent of 
Congress to so abrogate or infringe. 

Mr. Meeds. Of course you will recall I disagreed with that entire 
procedure where it was essential to liave congressional action. 

Mr. Hall. As I recall you were leaning more toward the veto 
aspect, were you not, sir? 

^Ir. Meeds. I was leaning to the aspect that the impact statement 
could be filed and the Congress itself would have to take affirracdive 
action to 

Mr. Hall. As I recall the impact statement would be filed, and you 
were talking about a time limit in which Congress had to act to deny 
the agency the authority to take that action. 

If It did not act withm that time limit, the agency could go ahead. 

Mr. Meeds. I think that came up in a discussion as to how you work 
an impact statement, if you were going to have one. It seems to me 1 
was voted down on the proposition that Congress had to take any 
action, that an executive agency or administrative agency co?\ld take 
condemnation action. That is the way I felt then and still feci. 

If vou are going to have an impact statement, then the (luestion is 
whether Congress must take affirmative action or whether it should not 
take affirmative action It would be my view that in absence of their 
doing so it would become effective because I t^^-nk that is a simpler 
procedure. 

Mr. Hall. I agree it is simpler. We felt, as vou will recall, and I 
think the vi»te showed the added dignity and force that aflinnative 
congressional action was important in this area. 

Mr. Meeds. I would say that what you have done here is a true 
representation of what I think the majority of the people agree to. 
.1 am not in agreement with it because I don't think that you even 
get to this step. But I am not going to make an issue of it. 

Commissioner Deek. Why don't vou think we will get to that step? 

Mr. Meeds. I say I don't get to tliat step because 1 don't think it is 
essential to get congressional consent for condemnation. 1 think that 
an executive agency, just like the (^orps of Engineers, can condemn 
my land on the proper showing, so should the Corps of Engineers, a 
Federal Instrumentality*, he able to condemn Indian lands witliout 
congressional action. 

I don't tliink your land is any differci ny land in this r(>sj)ect. 

I know we have diireronces of o])inion o.. .at, but that is ivy view 
and it is still mv view. 

Commissioner WuiTKruow. T.et me give you an exanij)le, Congress- 
man, ah nit a situation that so happened in our area. Our triht* had a 
vf»ry small amount of land — 52)5 acnvs — in one section. Tiie Stnte of 
Oklahoma intended to relocate a State highway and we had some, I 
will say, uns'-rupulous individuals serving in the State legislature who 
int landed to benefit from this relocation of this highway. 

'I hey intended to come right down and split this individual Indian 
property owned b\* the tribe. It was in trust and the surxeyors were 
already on the ground and I personally ordei'ed them off the property. 
1 was chairman of the tribe at the time. 
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Wo were able to chaiitjo the direction of this highway and bring it 
down, our west boumiary, rather than down through the center. Tliey 
were not going to give us arieess to this hi};hway at any location. 

In ordering them off the property, and insofar as their being unable 
then to eomlemn this piece of pr6j)erty, we negotiated and brought 
tliem down tlie west boundary hue, and we got access at the southwest 
corner. Eventually we brought in an EDA industrial park ut the 
southwest corner and were able to sur 'ive and able to subsist. 

This negotiation came about over a period of a year and a half. 
But had it not been for the tribal land not being eligible to be con- 
(lennied, we would have lost. 

Mr. Meeds. This was a Federal agency? 

Commissioner Whitechow, Yes. 

Mr. Meeus. The o;entieman out here v.ui: advise us of the present 
status of the law. My understanding tha • :ider the law presently, 
Federal agencies— executive agencies — cau condemn tribal trust 
property. They have to join the Federal Government obviously as a 
t ruslee. 

Mr. Twi.uu. 1 think there is a division of authority at the moment. 
The SeiKM'a Reservation in \ew Voi'k was subject to condemnation 
by the (.'orps of En.irincers under a gen(»ral authorizing statute. The 
i>sue was rnis(»d in court at that time antl at that tinu* the court ruled 
then* was nt> need for spet ifu' I'eference in the statute to authorize that 
condcmnatioiK 

On the other hand there are, I l)elieve, just two decisions out of the 
sth circuit involving the Missouri ]{ivcr Valley that have held to the 
<-oiitrary, and there* ai't* new cas(»s p(Miding when* the issiu* is raised, 
whirh really impact, is the reason we were trying to g(*t a legislative 
recommendation. 

Mr. Mkkix. What we nre doing he^c is making a nM-omaiendation 
in an area when* thei'e is no lixed vnh\ 
Mr. Tayi.ou. Right. 

Mr. M KKDs. Do you have any disaLM'eenieiit with that, Mr. Martone? 

Mr. Mautonk. Ves; but it goes to a broader picture. 1 would like 
to address soiiK* n»nmi'ks to trust i'e>ponsd)ility. 

'I'he n*port admits that \\xo h^gal oi'igins of that niv mui'ky and does 
not s(»ek to define it, and I think that probably is the right tack to take*. 
But the recominendations don't How from the nuu-ky origins, it seems 
to me. 

'{'he relationship helwe(»n the American Indian tribes in the United 
States is peculiar; it is in fact one ol* a kind. Tlu* com*ts have n(»\er 
been al)le to put a label on it so they hiive used their old conmiou law 
labels, in relation to real property they have called it a trust relation- 
ship in which the U.S. (lOveniment has legal titles and the Indian 
trib(»s hav(» the ecpiitable int(»rest. 

In relationship to other things they have called it a guardian-ward 
i-elatiouship. But when you start extentling ihose terms to the whole 
panoplv ol* Federal legislation concerning Indians. th(»n you are con- 
I'using on th(» one hand vested legal rights, which may or may not 
retpiire compensation upon their extinguishment, created by legisla- 
tion or treaty probably enacted pursuant to the C'ongress' plenary 
power imder article I, .section S of the Constitution, and on the othei^ 
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hand statutes desigaed to provide benefits to the Indians simply 
under Congress' spending power. 

W^e were talking about tne Johnson-O'Malley Act, and the General 
Ailqtment Act. Whether or not those acts relate to off-reservation 
Indians is a separate issue from whether or not those acts themselves 
are within the rederal trust responsibility. 

It seems to me it is crucial to make that distinction because if you 
don't you are in a sense saying that if the Congress were to repeal the 
Johnson-O'Malley Act or the Indian Self Determination Act, or any 
other ^.^t, which through the spending power creates rights, there 
might be some legal duty to provide compensation. 

What I am suggesting is that there are statutes which provide 
benefits which are quite different from legal duties which may or may 
not arise out of relationships that Indian tribes have by treaties or 
executive orders, or course of conduct* 

Mn Meeds, Would you say the executive responsibility runs to 
tribal lands held in trust? 

Mr* Mahtone, I have a problem. I have the same kind of defini- 
tional problem in terms of what trust responsibility means. It is, to 
me, unclear; it is as unclear to me what that means as nonfederally 
recognized Indians* 

Quite honestly it seems to me that the Federal Government's 
responsibility is articulated through treaties, perhaps course of conduct, 
perhaps executive orders, or perhaps judicial decisions which may 
mterpret those positive sources of legal rights* 

Mn Meeds. And statutes. 

Mr. Martone* When you go beyond that and somehow create out 
of whole cloth some common law cfuties, like the trust duty, and then 
attach that to all Federal Indian relationships and/or statutes, it 
seems to me vou are going beyond the original intent then in terms of 
creating legal rights and legal duties. 

The reason 1 raise that now is because on page 16, "action by 
Congress required,*' it says infringe any treaty rights, nontreaty rights 
which are protected by the trust responsibility. 

Is the Indian Self-Determination Act a nontreaty right protected 
by the trust responsibility. My answer to that would be clearly no; 
but from the way we were talking about Johnson-O'Malley un hour 
r.go, I would suspect that someone would say every time Congress 
enrcts legislation, somehow we are within the Federal trust responsi- 
bility. 

Trust responsibilitjy, it seems to me as that term has been used in 
this report, goes to legal rights and duties as opposed to voluntary 
spending or the assumption by the Congress of duties. 

In any event, until trust responsibility is defined with greater 
perceptual clarity, it -^^eems to me that tins v uld mean tliat every 
piece of Federal legislation relating to Indian,s ^/ould vest legal rights 
of 0 perpetual nature, perhaps. 

For example, we all have a right to social security, but it is rather 
clear tomorrow Congress r uild repeal sociul i;e.;urity. There may be 
problems about distributing the existing trust assets but tluTe is no 
doubt about the power of Congress to terminate a legislative program. 

In any event 1 would like to hear someone tell nie whether or not 
every jjieco of Federal legislation is part of this trust responsibility, 
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or whether that trust responsibility arises out of legal rights created 
by treaties or a^Teements with Indian tribes of tlie sanio^ order of 
validity and magnitude, as the kinds of rights we were talking about 
this morning, which would justify compensable interest in land 

Mr. Hall. Mr. Chairman, may I respond to that? 

Mr. Meeds. Please do. 

Mr. Hall. If I could refer to page 12, what we were looking \t 
before, another paragraph. The last paragraph of that page says the 
precise manner in which these applications are fulfilled, and what 
that is referring to is the oaragraph with respect to services in Federal 
programs, Johnson-O'Mailey, Snyder Act, et cetera. 

The precise manner in whi^H these applications are fulfilled in 
terms of magnitude and distribution m v oe changed by Congress as 
the relative strength and self-sufficiency of Indian tribes change. That 
language in subsection C, to which Mr. Martone referred, was pur- 
posely left flexible to allow for congressional changes in the future. 

Continuing with that paragraph on page 12, tne Federal duty to 
provide remains constant. That does not mean that Congress cannot 
eliminate a program. That is clearly not the case. 

However, with respect to social services, you will recall there was 
so much case law with regard to when the prop'ani is set up and 
functioning, and one meets the el.gibility requirements, ho nas a 
right to receive ^hat service. 

This is drawing a parallel to that kind of reasoning. Continuing on 
that paragrap h on page 12, ''furthermore the nature and degree of 
services provided by the Federal Government ptirsuant to the trust 
obligation is not altered by the services which lu'^ians may receive 
on tne sarxie basis as other citizens," and that continues with the dual 
entitlement concept. 

Subsection C is purposely left flexible. As we say, later on in the 
commentary, it is our judgment that it would be not only dangerous 
but perhaps foolish to define specifically exactly which services the 
trust obligation includes today for Indians. Over the year that may 
change, with a tribe putting itself in a position where it can assume 
the obligation for a great deal of programing, for example, and ihat 
does not allow for relieving the Federal Government of responsibility 
to provide that. You have locked both the tribo and the Federal 
Government into an untenable situation which neither may be able 
to live with years from now. 

1 wa:^ going to add one last caveat, if I might, with respect to Mr. 
Martone's ' • ments. We identify in the report a primary and 
secondary "r, .,p(;nsibility with regard to the trust. 

There is no question, I think, legal Iv now, nor should there be any 
q estion with regard to protecting land, natural resources, tribal 
funds, water rights, and forestry — the other areas in which cotirts and 
Congress have identified as part of the trust. That is now, and should 
be made the primary responsibility of the Federal Government under 
the trust. 

Mr. Meeds. And the taking of that would be a compensable taking, 
would it not? 

Mr. Halt . Under the fifth amendment. 

Mr. Meeds. Yes. 

Mr. Hall. Yes; I think so. 
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Mr. Mkkds. Wluit I nni nsking is: Do you feel thnt any taking on 
the i)art of the Federal Government as apiinst an Indian tribe should 
he caged in any different light than against any other citizen of the 
United States. 

In other words, if the sanie test of conipensableness applies to 
Indian tribal land or Indian tribal rights as to any citizen rights, 
do we have any disagreement on that? 

Mr. Hall. Ves; we do. I {b'^nk, I think that the thr. it of this entire 
chaj)ter is that Indian rights are certainlv loss susceptible to that 
taknig, and that Congress and the Federal Governrnont could take 
special care when there is going to be any taking or infringement. 

That is the rationale, of course, behind the section in the recom- 
mendations with regard to extraordinary circumstances • 

Mr. Meeds. What is the legal basis for that? 

NIr. II.\LL. I think it is what Mr. Taylor mentioned earlier, with 
regarii to the split in case law, as to whether the executive brancii 
can (^ondenui lands without congressional ap])roval or under a general 
grant of approval or not. 

This seler'ts that what wo feel is ])olicywise a strong ])osition. 

Mr. Alkx.wder. In addition to the fact ihat the Federal Govern- 
ment is operating as a trustee in this area, ancj it has a high duty of 
care to Indi.in tribes, they are assessing their Government, iiswe inter- 
pret th t, beyond that we have to the land or other natural resources 
of an av( v !ge cili/^en. 

When yop take Indian land it is very different than taking the land 
of niysolr, for eraniple. I can go buy a new house somephice (*lse, iMit 
that action with respect to me luis nothing to do with ))o!ilical rights, 
al)ility to maintain tribal culture, other economic ('eveloi)ment in the 
tribal area, and so forth. 

Mr. Mkkds. I would agree with you, that as a matter of ])olicy we 
shoidd do tliat. I agree, as I told you the otluM- day, if there is a cou- 
denuiatiou of Indian land, there ought lo be a reatlempt made to 
retain this land ratluM* than money. I hav(» i o ])r()belm with that. 

But 1 don't know that that is a h^gal obligation, 'i'hat is what 1 
am >:iyinir. 

Mi*. Alkxavuku. There is one ])()int tbiit we must nmk(\ The posi- 
tion we t;i!\(* in mau\" i)arts of Indian coinUry would be viewed as a 
cci^siM'Vjitive position. Many ))(M)j)le in Indian country would say 
flatly tli( ;•(» should be no taking. 

Nir. Mkkds. 1 understand that, that is the way this re])ort first came 
out. 

Mr. Tavlou. Mr. Meods, as I n^call your question as ])lu*ased, it 
related to roniponsability and (equated taki?ig of Indian land to 
taking a non-It)dian\s hu'i<i. I personally would not see a difference 
there. Wluni the (jovernmenl takes Indian land they are under the 
same duty to compensate that there would ix; toward an indivi<lual. 

Mr. XIkkds. I ])robably did ru)t articulate as I should have. What I 
was trying to ask (Jil was: Is the ({.'est" of what f-onslitutes a taking 
under th'^ fifth amendment lifferen* for Indian tribes than i: is for 
any indivi(hial? 

Xir. Taylou. That is th? second element. There is a difforence in the 
legal standards Jiat the Government . ••\v be held to u?ulor this 
dividing authority that we are talking abuut. It arises out of rules of 
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statutory construction where the law standing rule of statutory 
construction is that a statute will be construed in such a manner as to 
not repeal by implication prior statutes or mfrmge on IndiaJi treaties. 

If that can be avoided, and it is covered by another rule of statutory 
construction that where it has arabi^ities, it will be resolv <d m favor 
of Indians. What we have got going through these differ nt case 
positions is really rules of statutory construction attempting to avoid 
Snintentional abrogation of trust rights As a matter of Policv. as 
you point out, we are trying to recommend here that this be a codihed 

^^Commissioner Whitecrow. Mr. Chairman, if I may speak to this 
issue for iust a moment, the same incident that I was referrmg to 
earlier, the status that they consider our lands in Oklahoma, the land 
that I was referring to ^vas tribally owned land, and they could not 

comienm^t aL of condemnation we are referrmg to hero is that 
land which is owned by the community, by the tribe, m communal 
ownership. I would like to ask this specific question. 

How does the law appb' to State owned land when we have a conflict 
such as the Corps oi Engineers coming in to condemn btate-owned 
land? What i? the application of law there? , , , . ^ , * 

Mr Taylor. Commissioner, I have not researched the subject but 
I would assume it would stand on the same basis of condemning fee 
patent land of the non-Indian. I doubt very much if the corps would 
have to come back to Congress for specific approval. , , , , 

Commi6:,ioner Whitecrow. You don't think the fetate would stand 
on its back legs and fight this issue? • c 

Mr Taylor. I think they would immediately call up their Senators 
and Congrpssmen and probably get some actions going. But 1 don t 
think there would be a legal prohibition. That is an oll-the-cutt 

^^Commfssioner Whitecrow. The point I am trying to make is that 
I don't believe that we have a State in these United States that look 
at land the way a tribe looks at land, the way Indian people look at 

^^Thev^look at land as the Mother Earth, the sustenance of life. It 
gives life with gi'owth and minerals of that spccif^^c soil and it gives 
life and it takes life, and we live "uon that land. That is where 1 
think we need to have our whole p^ nt in contact with. \S e have 
morality issues here and we have philosophic issues involved. 

If the American citizens would ever go back to the manner m dealing 
with our fellow human bemgs like the old Indian customers were m 
dealing with fellow numan beings, that ic an individual would wrong 
me, that individual then would devote his life to my service, to helpmg 
me to laboring for m'i and to assist me, and this is not slav?ry. 

It is because he wronged me morally or legally he wronged me, and 
we had very litUe detention. We had very little reason for penal 

institutions. . i i * *u; , u;.,^ 

Tf our American citizens would once again come oack to thib kind oi 
realitv we may not need all of these attorneys that we aie developing 
around the Nation. I don't have anything against attorneys, but con- 
stantly we ttre coming back invariably to what are the legal issues 
involved in this report. 
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^ I think this report should be valid in its historical and legal rela- 
tionships. That to nae, having the responsibility of representing Indian 
people, I think we need to speak to the issues of philosophy in this 
report. That morality in the report and most definitely those philoso- 
phies and those moralities involved in this report are not going to be 
politically popular. 

It has been proven in the past that it is not politically popular. We 
have in this particular report generated, as I recall, an estimate of 
50 percent of the total enerfr reserve of this Nation within those 
Indian lands. You can rest assured that we have legal eagles out there 
right now planning to assume control of those resources, and we have 
big monev people out there ready to purchase, and any other manner, 
imscrupulous as it may be, to achieve control of those resources. 

I look at trust responsibility as a responsibility of the Federal 
Government entering into a solid agreement with an Indian tribe, and 
fulfilling that obligation lock, stov^k, and barrel. 

When I make a commitment i6 another man, I make that commit- 
ment and T live by that commitment. When a government makes a 
commitment to another government it makes a commitment and that 
commitment should be lived up to. 

And in this particular case we have found those commitments have 
not been lived up to, those agreements have not been fulfilled. 

I «ee this trust responsibility as the Government's obligation to 
fulfill those obligations, and to assure thos>e obligations are met, what- 
ever the}^ n^ay oe, As legislation comes down the pike and changes, 
whatever those changes might be that have been negotiated, that have 
been worked with, that have been cussed and discussed, then it is the 
Federal Government's responsibility to its administrative arm, its 
executive branch, to fulfill the delivery of those services, and i)rotect 
those services. 

We have not allowed tribes the opportunity to develop and the law 
that created this particular Commission says that we have never seen 
Indian tribes work toward self-sufficiency. Unless we knock the bar- 
riers down, and unless we let those Indian tribal governments have the 
opportunity to make their own mistakes and grow, we are not going 
to see stlf-sufficiencie^ for tribes again. 

We are whistling into the wind, and spitting into the ocean, if wo 
think that we are going to, if we keej) providing all of these barriers to 
de»velopment. Wo mu.st remove those barriers and we must go on past 
court cases. 

I am not un attorney, I am a worse layman than John is, but as I 
understand the Simreme Court cases, thev stand behind these cases 
and they stand bonind those obligations. 'Vhis is the Federal Govern- 
ment's res^)onsibility to fulfill those oblij^ations. 

As the Bederal Government caimot fuTfdl our obligations, we are in 
trouble an<l ihwe is no way we will become a wwld leader in any 
stretch of the imagination unless we <*an first of all clean up our luoss 
and fulfill the obligations that we have incurred. The obligation is also 
on Indian trihes, tribal government Inis the obligation of fidfilling its 
responsibility. 

Indeed the Indian people themselves, members of those tribes, will 
make those ussuran(;(\^ because they must reMuove those tribal leaders 
that are nut capable. We must j)rovid(» these tribal governments the 
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opportunitv to devolop and wc must be sure that in the trust relation- 
ship deliverv that the Federal Government, through its administra- 
tive arm, fiilfills that resnonsibility, and that every eniployee in the 
system works tou ard fulfilling that i*esponsibility. 

I have found in the past that Federal einnloyees don't have the 
slightest concept of what their job rosponsibility is and those aro 
Gi>-I3's, 14's, and 15's that 1 have talked with that do not have the 
slightest idea about the history of their particular position. And it is a 
philosojihical position, a legaf position, a position that is designed to 
helj) people develop. 

Trust resnonsibilil \ , to mc, that is what it is. Mr. Martone, I nope 
you agree with me. If voii don't it won't do you any good. 

Mr. Maktone. I agree that the United States should fulfill it. 
responsibilities. Where we perhaps disagree is iu the definition of what 
those resnousibilities are. 

Commissioner Whitecrow. Spelled out in the treaty. 

Mr. Martone. I have no problem with that. 

Commissioner Whitecrow. Spelled out in other legislation. 

Mr. Maktone. Xot necessarily. 

I\Ir. Meeds. Any further statements or questions with . egard to the 
trust responsibility section? 

Mr. FuNKE. Von asked. Congressman Meeds, about whether there 
was a legal obligation with regard to condemnation. I think it could be 
put on the plane of a legal obligation because the treaties guarantee 
certain reservation boundaries and certain parcels of land to the tdbes. 

If that land is disbipated through condetrnation, that is a violation 
of the trust, and it also leads to dissipatio^i of tribal culture and the 
reservation boundaries are fixed and once that land is gone the reserva- 
tion can't be picked up from New Mexico and placed in Colorado. 

Mr. Taylor. I might make one further comment on the section 
It is rather ironic, Commissioj^ier Whitecrow, that you make this 
anaIog\ between great nations and great men. In fact, a Supreme 
Court justice m a dissenting opinion on a subject related to this used 
^hat analogy. I think it was Justiop Holmes in Tuscarora Nation v. 
'x\e Federal Power Commission, That was his concluding remark as a 
dissenter: 'That great nations, like great men, should live up to their 
obligations." 

Interestingly enough, in that very case, what the Supreme Court 
decided was that through a liconsiii^' process, 1 believe to the State of 
New York, condemnation of Indian l^nds had been ^uithorized, even 
though there were no records in the licensing procedure or statutory 
authority to the Indian lands. 

That is the opinion that Holmes dissented from with his reference to 
great nations and great men. It is Holmes' position that we are here 
attempting to codiiy. . 

Commissioner Borbridge. My comment is directed at our at- 
torneys, and obviously we have a full team present. I Pin sympathetic 
to your understandable desire to argue what the law is, both pro and 
con, and to compare notes on the internrcLation of from whence a 
particular Indian right may have been derived. That is all well and 
good, but I want to admonish all of you that what we are concerned 
about is not solely relative to interpretation of the rights, whether they 
are derived from national policy as it has been enunciated and pra<*- 
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ticed, or whether we are talking about Supreme Court decisions or 

What wVwf talking about in addition to what tha rights aro, and 
from whence they have been derived, is related 'to where this Comrais- 
«?ion wants to go. In my view, the Commission is not seeking to try, as 
*a matter of policy to reduce the extent of rights solely to a tochnical 

may question, the nature of these rights, it may seek to present a 
broad spectrum of views as part of the investigation But must go fat 
bevond that question. The matter of the status of the law as you geatle- 
meii seek, to interpret it is, for this Commission, ]ust the beginning 

^'°This Commission, as I said in the post, is serving as a catalyst to 
trv to bring to bear the highest standards of conduct to which we fee 
thH Nation can address.itself with respect to its unique and special 
relationshiji with the native Americans who are the al^ongmal occu- 

"'Dants of this Nation. , . , , • 

Thu-s the work that is being done from a legal perspective is ^ery 
helpful and very necessary because it certainly goes to the root of tno 
strength and nature of the Indian position. , _ „ , , 

he Indians come before the Congress and finally move toward 
recommendations as supplicants with no basis of rights in law or m 
Sv or do they come Is a mixture, some of which rights we recognize 
cleSv, as being derived from and based on law, some of whicli are m a 
somewhat murly category and, as to others, we are not certain as to 
where their rights to certain services may have been derived. 

Regardless If this mixed bag, our purpose, as I see it, i« to take all of 
this and ask what is the highest standard we can apply. If anyone is to 
act as a conscience to thf Nf.tion, and really to provide something 
cltnictive, setting out a recommend_ed path as o w^^^^^^^^ 




rfear w^re wTe^id^u^u^^^^^^^ that are advanced. 

1 don'Twant ^a la^ to be left with the thought that it is up to 
me to ^ry to i^t^rpret where the varying interpretations of the cases 
may take us. Please remember that by. contributing to a discussion of 
Zse cases, you influence the formulation of a desirable du-ection as to 

" That's wh^ n^predTte th'e tremendous input that we have had I 
think we have one of the most outstanding. teams, Mr. Chairman, that 
I have ever watched in action. But I think in their eagerness to have at 
one anolher they should keep in mind that there are overall con- 
siderations of policy that determine where we might end up. 

Mr^ Meeds. Very good. You have dragged us back to the track of 

''1^"?^^^^^^^ or^statements with regard to trust re- 

spoi^SbiUty? I would just quickly indicate that I disagree witt C on 
TiftPG 16 for reasons heretofore noted. • x „ 

^ 1 the infrmgcment without extraordinary circumstances for 
coSpelUng natTonS^interests or otherwise. That is obviou-sly a com- 
ponent of any kind of taking in the first instance. 
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National use must be established before there can be a condemnation 
so I see no reason for setting it out, especially in the sense it has ap- 
peared lastly, in that, pursuant to the congressional act, as indicated 
earlier I think it can be done by executive act as well. 

Are there any other suggestions, statements, agreements, or clis- 

•^agreements? < . , . i 

Mr. Hall. Mr. Chairman, subsection D on page 16 does not con- 
tinue with the policy considerations but it does set out to some extent 
. organization and procedure pursuant to our meeting the last time. 
While it does not recommond a rejuvenation of the Indian trust 
authority concept: . . , , , , 

' It contemplates that concept in terms of independent legal repre- 
sentation, but at places ♦.liat litigating office in a Department of 
Indian Affairs. It presupposes a recommendation for a Departn ent 
of Indian Affairs which will follow in subsequent chapters. 

It would contemplate primary litigation authority withm the fed- 
eral establishment for protecting and bringing suit on behalf of Indians 
to protect their trust rights. . . , 

It would contemplate a removal of the trust services bemg supplied 
by the Office ot Trust Services currently in the Bureau of Indian 
Affairs, and it would contemplate removal of the Division- of Indian 
Affairs in the Solicitor's Of&ce new Department of Indian/Mau-s. 

It would not relieve Justice Department of all responsibilities for 
representing Indians. It would, however, place the primary responsi- 
bilitv for that litigation authority in the new Department of Indian 

Mr. Alexander. Justice could be req^uested to representthem on 
a specific case; also provided is the ability for the Office of General 
- Counsel, or whatever we are calling it, to contract out for legal ' 

Mr. Meeds. Mr. Martone, is there anything that is contained in 
the rest of this trust relationship section with which you have violent 

disa^reement?^^ I am not violent on anything. I will refer the Com- 
mission to page 18. In paragraph 4 it suggests that where thwe is a 
conflict of interest between an individual Indian and a tribe mvolvmg 
trust issues, the Office shall represent the tribe and shall engage pii- 
vate counsel to represent the imlividual at Government expense. 
■ I gather that would contemplate the situation in which a duly au- 
thorized tribal council enters into a lease with a mmeral exploration 
company, the minority in the tribe is aggrieved of that tribal action. 
This position would require the United States to not only pay for its 
expenses in representing itself and the tribe's expenses m representing 
the tribe, but also the expenses and burden of litigation of the minority 
of the tribe which lost in the tribal council. - . . 

1 just wonder how far the trust obligation goes. If it goes to mcli- 
vidual Indians through tribes: Does it not end after a duly constituted 
tribal council renders its managerial/governmental decision about how 
that tribe is going to proceed. 
" ' That is one aspect. . , . , -n j , n * 

Mr. Meeds. What is the rationale for the Federal Cjovemment 

paying three sides of a law suit. . , v 

Mr. Hall, Simply that there ore controversies that nave arisen 
with legitimate, brought in good faith, suits in which on individual 
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Indian 's.'trust interest and trust property may be confliciing .where 
thev are inconsistent with that of the tribe. - , , , 

Oftentimes the individual trust interest will suffer purely and solely 
because there is presently nowhere to seek counsel to represent his 
side. Thttt is all this does. 

It is a recognition that oftentimes trust rights suffer because there 
is not money to hire counsel. , • l 

Mr. Meeds. I don't know that this is terribly important, but \yith 
all of the effort that has been put forward here to establisk^ the tribal 
entitjJ- and to make it viable, it would seem to me-fchat you would have 
the obligation of proviiling counsel by the tribal entity. 

I really feel tRat way. 

Mr. Hall. You mean representing the tribe and not representing 
the individual? 

Mr. Meeds. And the individual. • o 

^ Mr. Hall. The office representing both, even if they are confUcting? 

Mr. Meeds. No; where the conflict between the individual Indian 
and the tribe involving trust issues, where tribes shbuld, furnish coun* 
sel, not only for itself but for the individual. I am for this largely, not 
to the extent some of you people are, but making them viable entities 
and suddenly you have this very viable entity who supposedly can 
tax people .and a lot of other things. And you suddenly say when it 
gets in conflict with one of its own citizens, then the Federal Govem- 
" *ment is supposed to come in and provide funds for all of the parties. 

Mr. Hall. It is not in every controversy, it would only be when a 
trust interest would be involved. It would not be if the mmvidual 
were suing the counsel, for example, or bringing suit in a F«eral 
court for violation of the Indian Civil Rights Act, lor example, over 
some sort of election dispute. ix u 

It would not contemplate that at all. It would contemplate, how- 
ever, when trust issues are involved because the Federal Government 
now has the obligation to represent the individual and the tribe both 
when there is a trust issue or when there is trust property involved. 

What happens is that Justice and Interior will represent one or the 
other and the opposition frequently suffers because there is not funding 
available to present his or her case. ,„ . , . -.t^ r 

I don't think it happens that often now. To ue honest with you, 1 
have no figures. Perhaps somebody else would have an idea of the 
frequency with which this arises. I would think it .would be very seldom. 

Mr. Meeds. Do you have further comments, Mi. Martone? 

Mr. Mabtone. Yes; continuing with page 18, paragraph 6: It 
recommends that the United States waive its sovereign immunity for 
all actions brought against it by tribal Indians m trust matters. 

That has appeal to the extent that if the United States has obliga- 
tiors it ought to be responsible in terms of fulfilling those obligations, 
and in the absence of such a waiver there would be no forum within 
which to hear the action. , . . . i 

Similarly, if the tribe has obligations under it-s treaUes and leases 
and contracts then it, too, ought to waive its immunity or the Con- 
gress should waive it for it, so that there would be a forum withm 
which those agjgrieved by tribal action can assure that the tribe s 
conduct is within the rule of law. ^ 

As it stands now there are really, m the absence oi constitutional 
claims under the Indian Civil Rights Act. very few ways m which 
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private citizens or {jovernments can assert rights against an Indian 

It results, partially, because there are inadequate forums, partially 
because oven when you get to the only available forum there would 
be the defense of sovereign immunity. Statetr- don't have jurisdiction, 
o-enerallv, over actions in which an Indian tribe is a party defendant. 

Public Law 83-280 States, since that statute talks about litigation 
in which Indians in contra^st to tribes are parties, similarly have no 
jurisdiction. Federal courts have no jurisdiction because there is no 
diversity of citizenship and rarely do these cases involve a Federal 

question, • /2 j iu 

In tribal court, even if a non-Indian entity were to be satisfied with 
that forum in a given context the tribe could raise the defense of 
sovereign immunity. . i .v 

So most contracts or leases as entered into with Indian tribes are 
inherently unenforceable. There are many imaginative ways that 
imaginative counsel have sought to get around that problem. Some 
have sought easements over thejand instead of leases through the 
Secretary of the Interior. '^'^•^-^ ^ , , \« . , a 

vSome nave suggested that one would sue a tribal official as opposed 
to the tribe, just as one now sues Federal and State. officials as opposed 
to the State and Federal Government. ^ ^ 

But the fact of the matter remains that that is an area ripe for 
congressional action. If in fact the United States is going to waive its 
immunity, it seems tb me the corollary responsibility is that it must 
waive the tribes' as welL 

Mr. Taylor. I would most violently disagree with the concept of 
the Federal Government waiving the immunity of an Indian tribe. 
Mr. Martone's comments do have bearing, however, on credit prob- 
lems under tribal governments. But this is a very old rule of law that 
we have used in buying used cars and all kinds of things. 
^ The contracts you are talking about with tribes would be of rather 
substantial nature, and we call it .caveat emptor. Any person of sub- 
stance dealing with substantive contracts with tribes could certainly 
attempt to get the tribe to waive its immunity for suit in the event of 
breaches of those contracts. ^ i . , ^ ^i 

The problem that has come to lijz:ht is an occasional inabihty of the 
tribe to waive its imniunity when it chose to do so in order to get 
credit. We have talked about amending section 81 and section 177, 
I believe it is, of title 25, dealing with the secretarial power in trust 
matters to permit tribes to overrule his position so that they could go 
ahead and utilize trust resources. . , , c 

I think wha^ you can build in there is a qualification, let s say, of 
the power of a tribe as a govemnient to waive its omi iitimunity in 
those situations where it so chooses. 

But, the 50 States of this country have sovereign immunity, 
municii)alities created under that State legislature and the countries 
have sovereign immunity. It is up to those governments to determine 
when they are going to waive the iinmunity and when they are not 



goinir to waive it. i • i • • 

Tiie Federal Government has that power and has exercised it in 
enactment of Federal tort claims. But it is absurd to say that this 
Federal Government, throug:h blanket legislation, can como in and 
try to waive the immunity of the tribes. 
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I would take violent exception to the concept. 

Mr. .iLEXANDEK. The other part of that is not pertinent to the 
discussion of the United States waiving its sovereign immunity m 
ti-ust matters. My question basically is: Do you have a problem with 
the United States waiving its sovereign immunity in actions brought 
by or under the auspices qf the Office of Trust Rights Protection when 
it is representing Indians in trust mattera? That is the question. 

Mr. Meeds. That is the real question. Mr. Martone's discussion 
goes to a much larger matter — — 

Mr. Alexander. A separate issue. 

Mr. "Meeds. Of waiver of iiiimunity. In addition to. who can waive 
the immunity, what immunity should be waived, and so on. It might 
be a question we should confront someplace but this is a narrow issue 

Mr, Martone. But it does arise even in this narrow context. For 
Qxample, if the Indian minority who loses in a tribal council is going 
to be hired counsel at Government expense, presumably it would 
assert those rights against some entity- ^ -v t j > 

As it stands now it could not bring suit against the tribB. I don t 
know how it is consistent to provide counsel for Indian mmonties 
who lose in the tribal council without at the same time giving him a 
forum in which to assert his claims. . - , , ^ 

Mr. Meeds. Maybe it would be good for limited purposes here. 
• Mr! Taylor.' I think when the tribe goes into court for this trust 
counsel it is in fact waiving its immunity. It is submitting itself to the 
jurisdiction of a court. 

A case in point, a factual base that may be relevant here, would be 
the HoUov) Breast case which was just up before the Supreme Court. 
I think it was where the Crow Tvihe was .claiming all subsurface 
mineral rights despite the fact tlat the reservation had been allotted an 
opponent — there was an individual trust allotted member of the tribe 
who was claiming the subsurface rights of his allotment as individual 

assets. . . 

There would be legal conflict where cither the tribe or individual 
took it into court. 1 think it was the tribe that took it into court. 
There was a waiver of immunity there implied by having taken it into 
the court. I really don't think tiiere is a genuine problem. 

Mr. Meeds. Any other questions or suggestions? 

Do you have further observations, Mr. Martone, on this subject, 
or any of the staff? . 

M". Martone. I have just one final one. On page 21 it said— tnis 
goes back to my comments this moming^to a considerable extent 
these principles are merely congressional recognition of existmg law. 
I think that stater lent is, on its face, inaccurate. 

Mr. Meeds. V. here is that? Which paragraph? 

Mr. Alexander. Right after footnote 40 on page 21. 

Mr. Martone. I think most of the issues raised in this chapter are 
lively issues of current concern. They are issues that are litigated to 
a great extent. They are the very issues of law and policy that tins 
Commission wants to find answers for. • . , t- v 

To say that these recommendations or that these prmciples, which 
may very well be policy commitments of the majority, that is one 
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'thing. But to say that these principles and. statements are mfereiy a 
concessional recognition of existing law is simply maccurate. 

Mr. Meeds. I would agree with that. , 

Mr! Hall. You will recaU I read that sentence earlier on to show 
that the comments here in the commentary was not mtended to bo 
an absolute statement of the law, that there was some question. 

It seems to me what you are arguing with is the wor(( considerable. 
I don't see how you coiUd not suggest that there is legal support^ 

Mr. Alexander. Considerable legal support. 

\I Hall Well, it is our position that it has great legal support, 
as a matter of fact. What you ai^^really taHcing about, it seems to me 
is that adjective, whethef it shodd be ' considerable" ?^ I'^ome ov 
"a lot" or "a little." I think it is the position of the maionty, at least 
of the staff, that "considerable" is more accurate than a little. 

Mr. Alexander. It is eyen a conservative term. 

• Mn MBBDS^f would personally prefer to see it, "to some extent 
some of these prmciples." That would be my o^vn preference on that. 
Anything further? 

Very weU, what is the next subject matter/ ■ 
I WTiereupon, a brief recess was taken.] . „ 
Mr MeSds We are recessed until 10 o'clock tomorrow morning, 
plvhereupon, at 3:50 p.m.. the hearing was recessed, to reconvene 
at 10 a.m. on Feb. 6, 1977.] 
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MEETINGS OF THE AMERICAN INDIAN POtlCY 
REVIEW COMMISSION 



SATUBDAY, FBBEXJABY 6, 1077 

AMEhicAN Indian Policy Review Commission, 

Washington, D.C 
The Commission met, pursuant -to recess, at 10:10 am., in room 
1324, Longworth House Office Building, Congressman Lloyd Meeds, 
vice chairman of the Commission, presiding. - n j 

Present: Senator James Abourezk, chairman; Congressmen Lloyd 
Meeds, vice chairman, and Sidney R. Yates; Commissioners Adolnh 
AL. Dial, John Borbridge, Louis R. Bruce, Ada Deer, and Jake 

Staff present: Ernest L. Stevens, staff director: Paul Alexander r 
Fred Martone: Peter Taylor; Patricia Zell; Alice Clark;„Karl Funke; 
Gilbert Hall; Ray Qoetting; and Laurel Beedon. . 

Mr. Meeds. The American Indian Policv Review Commission 
will be in session for further efforts on our schedule. 

Could I just go off the schedule for a moment and ask the staff: 
, Ernie, what is the proposal for future timetable? 

Could you lay th^t out for iw right now? , ^.i 

Mr. Stkvens. That is one of the things that we need to settle. 
We- are saving that there is a possibility of a tentative meetmg. V\e 
had February 24, 25, and 26 for meetings. 

Mr. Meeds. What days of the week are those? 

Mr. Stevens. Thursday, Friday, and Saturday. \\ hile we are 
talking about those, I want to put in a word for Congressman Yates 
who brought it to my attention. . 

It would be a continuation of what we are doing now. 

Mr. Meeds. That would be chapter 6, chapter 7, and review of the 
first draft of chapters 3, 8, 9, 10, 11, 12, and 13. . 

Mr. Stevens. We have part of chapter 8, social services, right 



now. 



Mr. Meeds. What is chapter 3? , . , , ♦ 

Mr. Alexander. Three is the demogiaphic chapter that we went 
over yesterday. We will make the changes that you agreed m, the 
additional recommendations, and we would come back with that 
as the final. 

It is a two-step process. 
Mr. Meeds. Are we past tribal governments? 
Mr. Stevens. No. .„ _ , . . 

Mr Alexander. Tribal government will come up on February 24 
or 25." We were not ready for it in a revision for this meetmg. 
wXJfiit &iMk (199) 
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Mr. Meeds. Which chapter is that? 

Mr. Alexander. Chapter 5. ' ' 
Mr. Meeds. On the schedule that I have there is nothing about 
that. 
Mr. Stevens. No. 

Mr. Meeds. Trust relationships: Are we through with tliat now 
pretty much? 

.t Mr. Alexander. Pretty much. According to what you saul yester- 
day about going through and then coming back on the legal section 
of It, perhaps we can vote on that later today. 

Mr. Stevens. What I wanted to say, sir, was that where I put 
in ''tentative meeting/' it appears to me that to come back at these 
sections, we have not gone through the first part on everything 
from six up. 

We haven't even talked about it. What I think should hap^ien 
is that we should go on through this, and then finish up at a meetmg 
following the 24th. 

I don't believe w^e can finish all that work at that next meeting. 
That is why I put m there ''tentative meeting." 

I don't thins it can be done. 

Mr. Meeds. You are going to distribute 1,000 cOpies.^Vill that 
be printed? " , 

Mr. Stevens. It will be printed. We will use the Government 
Printing Office. Probably, it will be typed, maybe even single-spaced 
on both sides. 

Mr. Alexander. Offset printing, which is much qtiicker. 

Mr. Stevens. Yes. On eight and a half by eleven. What we would 
have to do, if we had another iheeting in there, and I propo.^e the 
possibility for otie, we would have to adjust our dates and hold onto 
the end date, of course, of May 15. And then get another meeting in 
there. There is iiot much room, but we can make it. 

Mr. Meeds. There is not much time to get a draft of the tentative 

final report. , . , • . . 

Mr. Stevens. But to get it into the kmd of condition that we 
need— I don't believe in 3 days that we can go through it. What has 
been happening to us right along, , and rightfully so, the interest m 
the legal portions of the thing has taken up most of the time. 

As a result of that, we have not even had a finst nm at the rest 
of it. What I suggest we do is go through it, finish up tribal government 
around the 24th, hold on this trust business until the last meeting, 
and then go on with all the rest of the chaptoi^s through the end. 

Then if we can squeeze in another meeting, then we can fine tune 
it for printing for this distribution. 

Mr. Meeds. I think probably we can finish the trust thing today. 

Commissioner Dial. Mr. Chairman, according to this schedule, 
you have no scheduled m^jeting after the 24th, 25th and 26th, right, 
Ernie, for the Commission? 

Mr. Stevens. There is a tentative meeting in early May. In other 
words, you have have another meeting to go ovei' 

Commissioner Dial. What I say, you have no scheduled meeting. 

Mr. Stevens. We do so, on May 2 and 3, 

Commissioner Dial. OK. 
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Mr. Meeds. I am seeking guidance here from other Com»iissioners, 
Would it bo possible to have a meeting some time m early March 
to look at the draft tentative final report? 

Commissioner Bruce. And elimmate the 24th; „^/o* 

Mr. Meeds. No, no. We have to have the meeting February 24 
and 26, but I don't see any use in meeting l)ef ore you have something 
-final tliat you are going to send out to present to us after that tune. ^ 
But I think it is imfortSnt.to do that before you do send anything 6ut. 

Commissioner BoRBRiDGB. Xour suggestion is an early March 

meeting, Mr. Chairman? . xu 

Mj. Meeds. Yes. UAyhe March 2 that you have there. , 
Mr. STEVEN'S. Then wo could go through tlus and then we can 
come back immediately. If we have this meatmg the week of February 
24 to 26— whatever date you set— then after the comments on that 
iheeting, wefian pretU well have a final di-aft to Present to you 

Then you can spend 2 days going over it and even votmg, if neces- 
sary, and that would give us the direction to finalize it and got it 

''^&m^iSe?^biAL. I wonder, on that last meetingj if a date 
after the fifth would work just as well lhat comes right m my final 
RXftmintitions. near the second. . , /, * * 

Mr Meeds. Could wo cover the first part of it first. Commissioner 
Dial? Tho March meeting or late February meeting— whatever it 

^''Would a°meeting on March 2 throw any -changes in the tentative 
draft? Would that stiU give you time to get your distribution of 1,000 
conifls on the ninth? . u„* ..ro 

Mr. Stev jxs. I am not sure if we can get it on the ninth, but we 
can get it fairly closed We can, providing we have 30 days prior to 
Anril 15, that would be tho thing. . , 

Tomniissioner Deer. I think several of us have a Problem with 
meeting on Wednesday. It would be extremely difficult for me to 

°^Tt^s the day^my ciass meets, and Commissioner Dial has a teaching 

TrJSsSoner Dial. No, I don't have one, but I wUl go along with 

vou I know vour problem. . , • , 

Mr Stevens. Mr. Chabraan, none of these dates are even pro- 
posed'. These dates ^yere set to give the Commission a sense of how 

we have to schedule it. , -nr i j •„ . 

You have to set the dates. In other words, Wednesday is not a 
proposal. We are just saying approximately March 2. 

Ut. Meeds. How about tiio thiril and fourth? Would that be 
, acceptable? 

Commissioner Deek. Yes. . , 

Mr Meeds. Let's tentatively set it for the 4th. 

CommisHoner Dial. That is Friday. 

Mr. Meeds. I vdW be unable to be here February 2G. 

Mr Stevens. Sii-, if wo could set thatr-that, too, is just a date. 
If the Commission could give us a date in that week. 

Mr. Meeds. Are there any objections to the 24th, 25th, and 26th? 

Mr. Yates. I will probably object. Meetmgs are always held oa 
weekends, and I want to go to Chicago. 
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*Mr. Meeds. The eentlemaiiprobably reserves the right to object. 
[Laughter.] That is Thursday, Friday, and Saturday. 

Commissioner Dbbr. If we could discipline ourselves .to have some 
time schedule, why couldn't we have a meeting for 2 days? You said 
yoii could not meet on the 26th right? 

Mr. Meeds. That is right. But I might have to leave early on 

the 25th. / , , , , , 

Mr. Stevens. You could do. it/ if we started early and worked late 
both diys, like 9 a.m. to. 6 p.m., or something. 
. Mr^ Yates. I have my\A.ppropriations Committee, and I have a 
tune lunit to get my bUl^ut foV the budget. My hearings start on 
tlie 16th. , , ,„ 

Mr. Meeds. What time would be the best for you, Sid? 

Mr. Yates. I am going to be gone all the way through. 

Mr. Meeds. How about the weekends? 

Mr. Yates. Well, Saturdays and Sundays are the only times we 
could meet, but I don t think those are very convenient times for 
everybody. . ^> 

I woulil like to have a little tune to prepare for my hearings. 

Mr. Meeds. Maybe we ought to just go' ahead and stay with the 

^*Mr. Yates. Why don't we stay with the dates, and if I can make 

'them, well and good. 
' Mr Meeds. Is there any other problem with that? Let pretty 
much plan to do that, then. Then, March 4, that would be all right 

-for you; would it not, Sidney? That is Friday, or will you be havmg 

hearings that day? , ...it... i. ^ 

■ Mr. Yates. March 4, no, I don't have any scheduled. But what 
happens is that I leave dates open in case we don't finish. But^et 
your meeting for that date. 

Mr. Meeds. Tentatively is March 4 all right, then? 

Mr. Yates. On Thursday I have the iVlaska Land Use Commission. 

Mr] Meeds. I don't know about going into the rest of this at this 
time in the absence of the chairman. Commissioner Dial, I would 
like to be able to respond to your question about May 2 and 3 at 
this time, but I don't know that, we should go beyond this without 
the chairman being present. - 

Commissioner Dial. That is all right. 

Mr. Meeds. We can take it up when he arrives. 

Commi.-sioner Dial. I will be here. I have never missed a meeting, 
and don't intend to miss one now. . ^ 

Commissioner WuitECBow. It seems to me you missed your hnal 
graduation, last year. 

Commissioner Dial. Yes; I did. 

Mr. Meeds. The clerk will call the roll to establish a quorum. 
Clerk. Commissioner Borbridge. 
Comipissioner Borbridge. Here. 
Clerk. Commissioner Bruce. / 

■ Commissioner Bruce. Here. " 
Clerk. Commissioner Deer. 
Commissioner Deer. Here. 

Clerk. Commissioner Dial. 
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Commissioner Dial. Here. 
Olebk. Senator Hatfield. 

(No response.] . , 
Clbrk. Congressman Meeds.. ^ 
Mr. Mbbds. Here. 
Clebk. Senator Metcalf . 
'[No response.] . 
Clebk. Commissioner Wniteerow. 
Commissioner Whiteceow. Here. 
• Clebk. Congressman Yates. 

Mr. Yates. Here. ' > J 

Clebk. Senator Abourezk. 
[No response.] • 

Clebk. There are seven present. . . mu c 4. ^^a r «f 

Mr Meeds. Thank you. A quorum is present.. The first order of 

business today is chapter 8, social services. is presenting social 

services? 

Paul, are you? i t n * * 

Mr. Alexandeb. A group of us. I will start. 

Mr. Meeds. All introduce yourself -for the record, please. 

Ms! Clark. Alice Clark. 

Ms. Zell. Patricia Zell. . , . , 1.1 

Mr Alexander. The chapter on social services has currently, m 
draft, three sections. One on child i)lacement, one on health services, 
and one on. education. „ 1 

What is missing is a section on State welfare programs and a section 
on corrections. Those are in the works. , ., , .i,«oo 

Our anticipation is that we will ndj have detailed sections on those, 
but rather problem identification, and maybe some general recom- 
mendations. We discussed that previously. 

On em placement, the first section, the recommendations are on 
pag? U of the section. The recommendations that" we make track 
essentially a bill introduced by Senator Abourezk last August 

They are basically taken from task forc^^4, which was submitted 
last JuV What they provide for, essentially, is notice to tribes when 
SNSof custoTo^ an Indian child is being questioned, a ri^^^^^^^ 
intervention in the proceedings, funding to tribes to upgrade and 
and establish social service mechanism, foster care homes and so forth. 
And some detailed recommendations to the Secretary of the Interior 
to coordinate a more comprehensive recordkeepmg system. 

We cXcted a substantial amoimt^of data m 18 States, where tl^ere 
are sijmificant Indian populations, on foster care and adoption issues. 

ThfsStL were ilcult to collect, ami the States wWh pa^c^ 
pated in the collection oftentimes were surprised by what they Uimed 
fn in terms of the.disproportionate number of Indian children removed 
into foster care settings and.adoption settings. phildren 

Thfl statistic that s m ssmg most frequently is wheie the children 
are Xced Where we do have statistics, the indication is anywhere 
fSm^SO to 90 percent of the chiW in non-Indian homes 

or Tnstitution?, generally acknowledged as a very significant and 

ale^'som^^ efforts bein^ undertaken by some 

private ami State agencies to get at this problem. 
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They have not been overwhelmingly successful. 
Mr. Yates, How many children are involved? 
My, Alexander, Thousands, 
Mr, Yates, Did you say thousands? 

Mr, Alexander, Oh, yes. In most States you are talking about 
anywhere from 10 to 15 percent of all Indian children being tsituated 
in foster care or adoption. 

It is a significftnt problem. We are talking about thousands of 
children, 

Mr, Yates, ^What are the causes of that, Paul? Is that poverty, 
primarily? * 

Mr. Alexander. There arS a number of causes, and there are al- 
most two levels to the problem. The first level is that t*>3re are sig- 
nificant, as you know, poverty problems, alcoholism problems, and so ^ 
on. Poverty problems generally bring social service agencies into the 
setting. There may be a valid judgment made that a child needs to 
be removod from its natural environment, ^ . 

That uulgment may be invalid, based on a number of imposed social 
values, put even if tne judgment valid, that the child needs to be 
removed, what happens to the child frequetitly is tha^ the normal 
instrumentalities in the Indian community, like the extended family, 
generally are not eligible for adoption or foster care under AID stand- 
ards, square footage of rooms, heating, and so on. 

So tlie child is removed. We have to focus that th(*e are two levels. 
There is significant abuse in the decisionmaking prjbcess as to what is 
an adequate environment. 

The people who work in this fiel^ generally are social workers, most 
of them are untrained. Untrained means that they don't have gradu- 
ate training. Even thpse who do have graduate training, like lawyers, 
learn absolutely nothing about Indians in graduate school. There are 
some exceptions, Uke Ada Deer's class. But t^xere is a lot of imposition 
of culturally and socially inappropriate standards. The case law in this 
area is classic examj-^les of horror stories, of assumptions that Indian 
people are somehow inherently unfit parents. 

The one that strike?^ me: There is a case coming out of west Texas 
where an Indian woman was passing through a town, pregnant, and 
had her child in the local hospital. The social agency or the hospital 
social services agency, not knowing this person at all, the person having 
been in town for a (lay, instituted procedures to remove the child at 
birth, under the theory that an unwed Indian mother was an unfit 
parent. 

When the case got to court the pnnts were beaten off of the social 
service agenc}', but it gives you an indication of some of the thinking 
that goes on. 

There is a brief summary in the chapter of a much larger statistical 
survey that we took, and U ^itarts at page 4 in the chapter. This will 
give you some gross i(iea of the statistics. They vary. For example, in 
the State of Maine, which we talked about yesterday, where the local 
community in the last 6 years has been fighting this issue, onv out of 
every 13 Indian children is in foster care. That is about 8 percent of 
the population. 
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Mr. Yates. You look at these statistics and I question the use of 
your term "thousands". One out of 13 Indian children. How many 
Indian children are there in Maine? 

Mr. Alexandeh. This is a typed summary, and we have all tne 

statistics here. . . i t .* *t • 

Mr. Yates. Another question comes to ramd. Isn't this problem 

essentially one of State laws? * , , , , 

Mr. Alexander. It is a multiple problem. In the reservation area 
tribal courts and social service agencies which have jurisdiction m 
tribal courts are agfJTCssively moving to reassert thi^ jurisdiction. 

Our view is that it is exclusive junsdiction. and that that should be 
recoenized. But there is such mobility in the Indian community that 
because a tribal court in Montana determines the custody of a 

^^Mr. Yates. Isn't that something where you and Mr. Martone are 
going to have some difficulties? . . i i-tr 

Mr. Alexander. 1 don't know. Are we gomg to have difficulties, 

here, Fred? . . . ^. . 

Mr. Yates. On the question of jurisdiction. ^ 

Mr Martone. I have no difficulty with the question of the exclusive 
juris(liH»iin of an Indian tribe over domestic relations matters of reser- 
vation InAans arising on the reservation. * 

In fact, fhe Supreme Court held last term m the I'^her case that 
was to the exclusion of State jurisdiction. * , * r j 

We will have problems in any settmg other than that limited one. 
That is to say where a reservation child leaves the reservation and is 
livinc within a State. , . . j. ^ . 

Then it seems clear to me that State courts have jurisdiction ovei 
that. I am not even sure that you disagree with me on that. 

Mr Alexander. We are not disagreemg, when they have a question 
of domicUe in bordertown areas. But we are not proposing to have the 
Navajo court have jurisdiction over a child m Minneapolis-Sjt. 

^*^Vhat we are saying is that that tribe should be notified and have 
ability to come into that court and represent its mterest as m a sense 
guardian of that child. . . , , j t * 

In a flourish of rhetoric, I will admit that Ve do say— :^jwn not sure 
it is rhetoric— the most valuable resource of a tnbe is its^ieople, and 
it is the one that it has the most fundamental mterest m protecting. 

What we are saying, that conditioned Federal fundmg to most 
social service agencies, which is how most of our welfare programs are 
run in this country, that a notice be provided, a right of mtervention be 
provided in the proceedings. . . ^, . .., „ „u:i:*„ 

That is not a shifting of jurisdiction. It is giving the tribe an ability 
to find out what is happening to their children, wherever they are, and 
be able to say, "We can set up this system for our chUd m the reserva- 
tion or in another fomUy in Minneapolis-St. Paul" and give the court 
some viable alternatives, other than the ones normally presented to it 
in child proceedings. 

That IS what we are suggesting. . ^ t t3„.,i 

Commissioner Whitecrow. 1 have a question along that Ime. l aui, 
do you give a tribal government, an opportunity to have input m this 
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kind of situation? Do you not see that as being a groat potential of 
imposition on a tribe , on its tribal government? 

1 ^ow most reservation tribes have more money than nonreserva- 
tion tribes. 

Mr. Alexander. We are also talking about providing resource m the 
chUd development area, and foster care area. 

I would simply soy this to you: In the cases I know about where the 
tribes have been able to locate what has been happening to their 
cWldren, tribal court judges, from the Blackfeet in Montana, traveled 
to the courts in Maryland to present their case last year, to make 
sure that that child's custody, which had been determined by their 
courts, would be respected by the Maryland courts. 

The Maryland courts, as a matter of comedy, basicallv last year 
refused to take jurisdiction over a child custody case, whe^e it had 
oridnally been decided in Montana, and the child had been removed 
to Baltimore, Md. 

Mr. Yates. Was this a broken family? 

Mr. Alexander. In that particular case^here was a situation where 
the parents were involved in an auto accident. The father was killed 
and the mother was hospitalized for an extended period. 

A VISTA couple, who were working on the reservation, were granted 
temporary 1-year custody by the tribal court, with the mother's 
consent. 

They removed the child from the reservation and attempted to 
institute adoption proceeding in Maryland. The Maryland courts 
refused to take jurisdiction. / 

Mr. Yates. Is that a common practice? \Vhere an out-of-State or 
out-of -reservation court refuses to take jurisdiction? 

Mr. AlEXANDiJft. It has happened several times. 

Congressman Yates. How many times has this come up? 

Mr. Alexander, In the case law, in the sense of reported cases, it 
has come up about a half-Kio';5en times in the court of appeals and so 
on. But it has come up in lower court areas, a substantial number of 

times. .11. 

We work with the Association on American Indians with this out 
of New York. They have two full-time staff people who practically 
do nothing else but fight child custody issues around the country. 

Speaking with a lawyer out of Salt Lake City several months a^o, 
she spends, I would say, 60 percent of her practice fighting -child - 
custody issues, with various IVformon agencies m the Utah area. 

Mr. Yates. How do they arise, Paul? How do the children get off 
the reservation? Is it because of the causes you have mentioned, the 
poverty and alcoholism, or something like that? 

A social worker comes in and designates an out-of -reservation agency' 
OS being the foster parent? ^ 

Mr. Alexander. Yes. In some of the situations people on the 
reservations ore on State welfare, as they are eligible for. The whole 
welfare area, as you are probably aware, there is a great deal of 
ignorance as to what people's rights are. 

A parent is probably the most intimidated person in the proceeding, 
and;what a social worker generally attempts to do is to get a consent 
kind of thing. 
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••You let me take your child for several years. You sign these papers. 
It is best for the child. You will keep getting your money and so on 

^'^WvTat^we^see is reallv the tip of the iceberg, because a lot of this 
happens «rithout it eve? being, contested. We k^^Vu T «T«°rftv'and 
AYe kn the people who get into the hospitals ]n Salt Lake City and 
thev are behind on their bUl for maternity care, and.the hospital says, 
' \\^e wfll for£t °he bill on materaitj ca're, if you sign the child over 

^""inlomrquarters of this country in the last decade, it is somehow 
considered chic to adopt an Indian child. . 

There are social service agencies that have specialized in the adop- 
tion and placement of Indian children. It is actually international, 
because it^ takes in Canada, the ARENA (Adoption Resource Ex- 
change of North America) operation which specializes m problem 

^^Mr^ Yates. What do you want the Commission to do? What do you 
want "the U.S. Government to do? As I indicated, it is a question of 
local jurisdiction primarily; is it not? 

How do vou want the Federal Government to act towaui itf 
Mr Alexander. We want the Federal Government to support the 
tribal" development of social service apparatus, so that man> of these 
uroblems can be hatidled in the tribal setting. , . „ 
^ We want the tribe of origin to have a right of notice of any pro- 
ceedings outside of its jurisdictiftn, and a right to enter into that 

n\w"nt to have adequate statistics collected by. the Federal 
Government, so that we can have an ongoing notion ol what this 

^'Mr^'TAYLOR. Mr. Yates, I think what Paul is saying is that we are 
^I'pkinff Federal legislation on the subject. , i i 

I tK what voii are asking is: What legal authority the Federal 
Government would have to legislate on this issue. 

Mr. Yates. Does the Federal Government have that authority now 
under the trust relationship? 

\Ir. Taylor. Yes; it does. . 

Mr Yates. What is missing, then? Adequate upproi)riatu)ns for 

the purpose? , , . , , ■ , 

Mr. Taylor. No, I think legi.slat ion. . 

Mr Alexander. Specific legislation along these principles. 

\ Ir" Taylor. Imposing a l^'ederal solution to the juris, u-tumal 
(luestion. I think we are in agreement with Fred on this, that the case 
iuw haTatrea.ly said within a tribal boundary that the tribal court 

'''^Biu'when an Imlian goes off the reservation he comes under the 
Stft jurisdiction. But he%till is a. pardon the U^m ^^'an Indian, .u 
tlu. Fecleral Government has for two centuries legislated with respect 
to Indians no matter wliere tho.v are in the country. 

A Kic exainple is prohibiting the sale of luiuor to an Indian 
There s much caie law that supports the power of the Government 
to extern! its jurisdiction over its wards, no matter where they are 
within the country. 
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What we are asking here is Federal legislation that woiild 

Mr. Yates. You reallv feel you need additional legislation? 

Mr. Taylor. Yes; I.think it is clearly necessary, and I am not sure 

that this would be a very controversial point for State authorities 

^itlisp* • -■ 

Mr. Mbbds. As bad as my State's record is in some of its dealings 
with Indians, especially the fisheries question, in this field it is i^vvily 
good. 

tning out of one of the counties 
J wife is a social worker on the re^u* v^ux^*^ 
a. ovatera for keeping Indian children adopted — 
rather than farming them out to the local citizenry-. 

As Paul points out, it was chic at one time. It is not anymore. 
Mr. Alexander. It may still be in New York or someplace. 
[Laughter.] 

Mr. MEEDS. He is exactly right. I think probably the States would 
not frown upon some kmd of Federal legislation in this area, particu- 
larly conferring jurisdiction on courts and requiring notice to tribes 
of ori^, things like that. 

J think those are good points. 

xUr. Yates. What has the BIA been doing? Is there anythmg for 
the BIA to do here? Apparently it has done nothing. 

Mr. Alexander. Th*^ BIA is as culpable in this situation as any 
other participant. ^ , ^ 

Mr. Yates. Having said that: What do you want them to do? 

Mr. Alexander. I want them to be replaced in social service situa- 
tions by the tribal operation. That is the focus of direct funding to 
tribes. 

Mr. Yates. How much money is mvolved? _ f v -n 

Mr. Alexander. I could not give yoxx an estimate of that. But a 
lot of that could be done under Public Law 93-638 at the present time. 

Commissioner Whitecrow. As it is at the present time the only 
ways the tribes could assume that responsibility would be contractmg 
social services under 638; is that not correct? 

Mr. Alexander. Yes. i t u 

Mr. Stevens. I would like to, at least, take issue on that. I have 
been doing a special study on Public Law 93-638 for the Commission, 
and hopefully for the Indian subcommittees and the comnuttees. 

Remember, at one of the previous meetings some of us said that 
the Bureau and the Indian Health Service was sabotaging 638, which 
Congressman Meeds and others expressed some surprise. 

Since then, on specific documentation, we are looking at 638. Things 
like the Indian Health Service transferring funds from the manage- 
ment and training parts of the act into salary a^ustinents. 

Mr. Yates. I am getting telegrams on that. Would this be Indian 
Health Service or BIA? ^ , 

Mr. Stevens. Both. We are talking about social services. Kay and 
I have been looking at this. 

The whole business of contracting in some respects, m 638, for 
instance CETA, which I don't consider to be any kind of perfect 
vehicle, but yet in the legislation they provide that people get money 
to do things. 
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In this particular tase, manpower training, 1 pose that there is a 
possibiUty that the whole business of this Commission proposing that 
we continue this contracting mess, I think we ought to take a funda- 
liiental departure from that and take a look at it. ^ t j- 

Ts there a possibility the Congress can ^t these moneys to inaian 

tribes? - ' . ■ . X J iu 
In our Eederal administration chapter we are going to o.dvanee the 
- - • • -> — 1-1 take 



whole pronnsition that Congress should, as a matter of policy, 
the view tfcat Indian appropriuwouB bblong to Indians. 

That is not the proposition now. When you talk of J<ederal em- 
ployees, it is BIA money, Indian health money. Federal service money. 
Government money, taxpayers' money, anything but Indian money. 

What I am saying is that we ought to take a look at the dehvery 
mechanism. They are cakmg the Public Law 93-638 funds m the 
Bureau of Indian Affairs and they have now successfuUy turned it 
into a BIA program. _ _ , . 

They have established a self-determination office. I pose the furtner 
assumption that they ai'e the least suited to have a self-determmation 
office. 

What they need is an Indian— 7— 
Mr. Meeds. Direct conflict of interest. 

Mr. Stevens. Yes, sir. Anyway, they have provided for 82 jwsitions, 
headed up by somebody who is the head q£ seUrii.etermination, and 

^^IiTthe regulations in 638 there are conflicts. In section 104 there are 
provisions for tribes being able to increase their management capa- 
bility, the kind of things they need in order to take charge of thmgs. 

what the Bureau does in their regulations, they let that, and then 
as a further part in the regiilations, in order to get these grants througa 
a contract, which has beconae a contract mechanism, you must have 
those capabilities to start with. 

Mr. Yates. Are the tribei^ ready for that? 

Mr. Stevens. They are ready to receive grants--— 

Mr. Yates. I am sure they are ready to receive the money. But are 
they able to expend the money in a way that would benefit all the 
members of the tribes? , , , , • i„ 

Mr. Stevens. I think that the laws and regulations should provide 
that they handle them properly. In other words, give them guidelmes 
for doing that and then let them do that. „ . , , 1 

Mr. Yates. It is an interesting, concept, Erme, but bow do you 
protect against misuse of the funds? . , . 

Mr. Stevens. I think the same ways that you provide that for any 
other municipality, or anybody who receives a grant. 

If they are in violation, you take your usual procedures, ihe whole 
business of learning how to conduct your own government is to let you 
do it. I think that lias got to be done. , . , . , 

In terms of accountability, the very mechamsms that are required 
by our tribes— in other words, to be accountable, the Bureau and 
Indian Health Service make fla^ant violations of . 

They commingle funds, and if one of our chamnen did that they 
would hang him up by the thumbs. Yet they can commmgle funds. 
They do not account for their money. 
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One of the area oflBces in the BIA won't even report in on their 
accountability. They don't even account for their money. 
Mr. Yates. Where is this? ... • 

Mr. Stbvkns. Alaska. In other words, we have to have auditors m. 
Mr. Meeds\ Is that the Juneau office? 

fer!^VBVBNL I am saying, just as a thought-provpking kind of 
thing, why don't we consider taking a look? Why don't we not just 
accept the fact that we should give something to the Bureau or your 
superduper agency won't do it either, unless Congress provides that 
this money gets to those people. . ^ ^i. * 

Mr. Alexander. The recommendation here is direct to the tubes. 
To answer your question, I did a quick run on the compilation of 
statistics, and the statistical survey is about 80 prmted pages: 19,000 
combined foster eare and adopted Indian children. The best estimate 
is based on data for the last 3 years. , . , , „ o 

M^. Meeds. 19,000 Indian children adopted m the last 3 years? 

Mr. Alexandeb. Adopted is a cumulative figute, foster 6ar& is an 
average rate. 

Mr. Meeds. How much would that be average annual- — 

Mr. Alexander. The combined figure is 19,000 for the 3 years. I 
would have to go through and pull out the individual statistics. I could 
rur them again. , , ^ . 

Commissioner Deer. Mr. Chairman, I wanted to support the recom- 
mendations ^ade on social services here, and just cite a couple of 
examples from my own experience in my tribe. n 

One of my own relatives was adopted out, and opening up the rolls, 
some of my other relatives came to me and what they wanted to know 
was how they could trace this youngster, because they thought it was 
very important that this youngster be enrolled. 

At this particular point thpre is no way that this can be clone. * or 
all intents and purposes, that youngster is lost and is depiived of his 
heritage, as well as monetaiy benefits and sei-vices. „ , , 

Second, I think it is time that we give tribes options in all of these 
areas. We have differing capabilities m tribal governments in terms of 
administering these funds, getthig gi-ants, accountability. 

Some tribes would certainly be ready for this and be able to ad- 
minister social service programs and carry out very competently the 
contracting and grant mechanisms and others would not. 

I think the principle we should follow here is allowing tribes to have 
the option, and then develop the capability to do this. 

Mr. Meeos. Further comments? Mr. Martone, do you have any 
comments on this? 

Mr. Martone. I don't. 

Mr. Meeds. Commissioner Bruce? „ , wi • 

Commissioner Bruce. For the record I would like to talk about this 
adoption thing a little bit from my own personal experience as a 
trustee of over my years of knowledge of Indian affaii-s what was the 
best institute, let's call it institute in the country for heli)ing famihes 
to place Indian children. „ , , . i 

I served on the board of the Thomas Indian School m liowanUa, 
N.Y. for 21 years. 
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We had a relationship with the Seneca Nation there, worked with 
the Seneca Tribe. All the tribes of New York State sent needy children, 
from large families or broken homes, to the Thomas Indian School. 

From there, through the trustees and the director, we helped Indians 
through the welfare department in the State of New York to either go 
back to the reservation or to go on fot further training — ^vocational 
or otherwise^ 

Meantime, on the campus and in that school we tried to eive them 
all kinds of experience so that they would have vocational skills. 

I know the famUy background of almost every one of about 600 
kids who were there— where they came from, what their family ex-, 

perience was. , ^ , , ^ 

Because of our interest, Mrs. Bruce and I brought up on our farm 

17 of these so-called orphans. Took them into our home, did not adopt 

them. Three of them we .did. , , , . o ^ v 

We sent them on and helped them get scholarships. Some of them 

married in our small conmiunity. We now have 26 Indian kids in 

our school system. 
But along the way we helped them get started- ^ 
And I just felt that we have to help them adjust to a non-Indiah 

community. This was not a school that prevented kids from talking^ 

Indian. . i i ^ 

If they wanted to talk Indian, they could do that. Way back there 
in the thirties, long before some of you were bom, we tried to do this, 
because of criticism against some of the other BIA Indian schools. 

This school was supported by the State of New York but was 
originally started by the Friends. t utxt 

All of a sudden one day the Governor called me and said. We are 
closing the school within 3 months and all of these students have tf 
be sent back home or placed elsewhere." V ^ 

I ran up and down the coimtry roads, trying to get people tdv^ 
it, because the idea w«8 good, it was sensible. I saw the results ol 
training that those kids had received at that school. 

Some of us took those children into our homes and we see the re- 
sults. Bob Hoag's mother, who is chairman of the Senecas now, was 
on the board at the same time I was. Bob is chairman of the Seneca 
Council today, and also received some training there. I am just pomt- 
ing this out, because when I was Commissioner I tried to bring about 
some changee. It was almost impossible, because I knew what the 
problems were in a large bureaucracy like BIA. 

I think the adoption thing has to be watched. One thing we made 
clear. That young person was taken oflf those rolls, because he was 

sent away. i v v 

It was not an assimilation system. We made sure that he or she 
stayed on those rolls that he or she was in contact with the family, 
if they had one, ancl I would say 40 percent of those kids had no 
families, and that is why some of us came in and acted as their parents. 

I think that school, in itself, should have been continued, but rather 
the State said, "We .will have no segregated schools, and that is. why 
this has to be torn away''. . 

They would rather have them in schools elsewhere in the country. 
I just want that to be for the record, because I think the exprieneces 
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we had there ought to be used in whatever we are trying to come up 
with in the way of a recommendation. 

Mr. Alexandbb. While you were explammg your roll there, 1 
quickly ran the number of ohUdren in foster care, based on the best 
available statistics for 18 States for the last annual year^ and it is 

^'^he*'othe7^3,000 I was referring to is a cumulative total -of diildren 
of minor age that have been adopted out. 

I wouldsay from the indications where we have statistics, better 
than 90 percent of those children are in non-Indian homes or institu- 

Could I make one further comment? In going through this, E, 
which is the financial resources for the maintenance of foster c^ie 
homes and institutions, I think in the final draft the language of that 
section should be broadened to child-related social care institutions 

tWrik'that language is somewhat too limiting. It is too restrictive, 
and should be broadened. Tribally-operated apparatus for the welfare 
of children, or what have you . „^uiom 

We will work out some broader language. The scope of the problem 
is broader than the narrow language we use there. . 

As I say, the recommendations here are m the draft of the legislation 
Senator Abourezk introduced in August and presumably that wUl be 

**Mr?MBBDS. Further questions m the field of child welfare? 

Mr. Martonb. I would like to make one comment, at least to 
clear it for the record, my comments regarduxg my feelmgs about the 

'^TSTearlier^that recommendation 1-A, which says that the issue 
of custody of an Indian child domiciled on a reservation is within the 
exclusive jurisdiction of the tribal court— as I read the Fisher decision, 

*^What Tf'aUed to say, and perhaps at least for the record' it should 
be clear, that is true in non-Public Law 83--280 State\such as Arizona. 

The Fiaher case was in Montana, which does not have i'ublic lav, 
83-280, ^vith some limited statutory exception. So, to the extent mat 
recomiAendation l-A appUes even to Public Law 83-280 States, ^^^^ 
kind of special legislation, presumably, would have an impact on the 
Public lSw 83-280 jurisdiction of tlie State courts m tW areas 
where this kmd of recommendation would have to be consistent with 
whatever this Commission's recommendations are with respect to 

^"wHch!^s^I~gather, suggests that it be abandoned. In any event, 
there has to be some consistency there. 
Mr. Meeds. With regard to PubUc Law 83-280, abrogation is the 

word of the day. ., , 

Mr. Albxandeb. Flexible retrocession. 

Alhxandeb. Just a point of clarification, because there has 
"been some confusion on the impact of PubUo Law bd-^8U. 

That is our position when we talk about private government, and 
we wiU get into this in some detail, just so the record is clear on where 
it is raised. 
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n,ir is that the jurisdiction of tribal courts in PubUc Law 
S^Ll rlmaina At best the States received some concurrent 

Dr Zbll. This chapter is a first draft, and was authored b> Alice 

^ Mr." Mkkdb. Are we not going to cover education? Or are you 

'"m? ALEXAN^^^^^^ In the order of things, health is the next portion, 
and then we are going to cover education. 
Mr aSndee 'Peter raised a point on the child welfare section- 

SthZwB^ no problem with the recomn..ndations? 
\Ar^ Yattj^r Is vour sense the same as a voier , , 

• Mr. aSnd/r NoTbut if yx,u gentlemen would like to vote, 
T would like a vct« just for the record. . ^i. . 

Mr Yates I thirk we ought to approve it, Mr. Chairman. 
aS* Meeds. The question is: Wilf the Cornmission approve the 
recZmendations of tie staff with regard to the field of welfare. 
All those in favor signify by saying aye. 
[Chorus of ayes.l 
Mr. Meeds. Opposed; no. 

Sr°. Ae have it. The seetioa is adopted. 

t^rxhis"' W ra draft, and it was prepared by 
AlS'ClS^k If the cSmnissioixers recall, when they discussed the 

• fCronsress^d that the information presented at that time d d 
not ccS aix^Vysi^of the Indian Health Care Improvement Act 

*^i^t?^Cu^ri4f rg^^^^^^^ the areas that we have 

isolSd VThi^e area^tfat the fndian flealth Care Improvement 

Th"b1em^^^ of the enviromnent. the Indian Health Care 
Tmnrovement AcTtfdd- esses the sanitation fac ities only, 
ffi k Tndilm Heelth Service has responsibility. to construct sam- 

tati^fa^mtSTtnegi^^^^^^ 

and transportation for Indians livmg m iso^^^^ed and rural pa^^ 
the resCTvation who are imable to gat to the IHS center, wherever 

ftYaih *to address housing conditions, albeit part of which are the 
respoSibiSy of HUD. Butit f aUs to addre^ the issue of the crowded 

'"Sr^'some sever, oversight in addressing immediate stafif 
shortages, and what has to be done m the mtenm. 
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There seems to be no plan to recruit or maintain health professionals 
now working for IHS. There is, seemingly, a gap. What will be done 
for ^idian health between the time that IHS gets fully staffed, assum- 
ing the Indian Health Care Improvement Act is fully funded 
that the Commission feels, should be addressed. 
.. Mr. Meeds. Dr. Zell, would you like to take your recommen- 
dations and suggest what they are, and the rationale for them very 
quickly? 

Or would 3'ou rather proceed in some other fashion? 

Dr. Zell. In terms of these recommendations I would say that 
they could be consolidated into three or four major T)oints. 

I would like to just introduce those rather than read through these, 
or highlight these. Perhaps in my perspective I would have hignlighteu 
other problems than may have been presented here. 

Finally, in terms of the Indian Health Care Improvement Act, the 
funding as it now stands is in fixed categories, and one of the big prob- 
lems that we identified with IHS is that their budget systems are so 
allocated down the line that by the time the money gets down to the 
service unit, there is no flexibility as to how to spend that money* 

Obviously, the needs will be different in Arizona than they would in 
South Dakota or than they would be in Alaska. We feel it is critically 
important that there be some flexibility here, so you don't get five 
X-ray machines where you need five nurses. 

Chairman Aboubezk. Would you say that the new act that was 
passed deprives the IHS of that flexibility? 

Dr. Zell. Insofar as the funding being in fixed categories, it does 
not allow for flexibility. 

Chairman A^ourezk. How would you change the Jaw in that 
respect? 

Dr. Zell. I would defer to my legal colleagues. 

Chairman Aboubezk. I would suggest you tell us how the law 
should be changed and make a specific recommendation, if the Com- 
mission thinks that is the best way to do it. 

I, personally, think they ought to be allowed more flexibility. What 
is the Commission's comments on that? 

Mr. Meeds. Mr." Chairman, as the prime sponsor of the Indian 
Health Care Improvement Act of I97p, 1 think it is a fine act. 

[Laughter.] , 

Mr. Alexander. In fact, the chapter does say it is the most com- 
prehensive approach ever taken by Congress on health care, and so on. 

Chahman Abourezk. We will adopt that language, and then also 
the changes necessary. 

[Lauehter.] 

Mr. Meeds. It sounds like a Lebanese. 
[Laughter.] 

Chairman Abourezk. If you don't have it right now, would you 
provide that as a recommencation? If the Commission does not object 
to it, specific language — not that specific, but specifically directed, €s 
far as the report is concerned, to how that flexibility can be achieved. 

In other words, tKfe law has to be amended or whatever. 

Mr. Alexander. At this point the recommendation is very gen- 
eral, which is what Pat was referring to in. the sense that this is a first 
runthi-ough. 
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We are going to rework a lot of tt'ese recommendations la terms of 
the Doints that you were just making. i • 4.u« 

b? Zell. I would say finally that the most cn ica issue in the 
Indian Health Care Improvement Act is acknow edged, I think, by 
many Indian people as being a major step forward. t,„^„ f „ 

And, again,"f it^is funded appropriately and to^its f^^e^t, we hope to , 
see erekt improvement. The one area, however, that was not addressed 
frtfe act and I don't know whether that was the appropriate place 
S ^drei it? but the whole issue of IHS being the Primanr Drovuler 
of health services to Indians, and that situation-first of all, the role 
of IHS in being the primary provider or not bemg is not clear. 

I don't think Confess has ever said. As you may know what hap- 
pens is that State health care facUities frequently deny health, serv- 
Fces to Indian people, on the basis that there is an IHS facility m the 
neTghborhood dow£ tke road-that may be 60 or 100 miles away. 

Sut what they are saying is, "YouVe got y^^^. f^. ^^^P^^^^^ 
don't need to treat you." Obviously, m emergency situations, and a lot 
of us only go to the hospital in emergency situations, to be denied 
services because, after all, Indians are still citizens, and the fact that 
they are denied services seems to stem from this Pnmmis- 

It would seem to me that it would be appropriate for this Commis- 
sioa and a recommendation down the line tnat Congress would 
endorse the principle very strongly that health services should not be 
denied to Indian people on any basis. 

* Whether that would further entail a distinction that IHb is tne 
primarv provider and no other health units are responsible for pro- 
Siding 'health services to Indians, I thmk, would probably be a m s- 
nake, and probably would not benefit the majority of Indian people. 

But congressional endorsement that services not be denied would 
seem to me to be a very, important step for Congress to take. 

SairZn Abourezk I t^hink we can do that very easUy. m the 
sense of Congress resolution or in some statute. . j •„ 

But don't you think we ought to go be;yond that and provide m 
specific instances that the Indian Health Service, in any area where 
tEe^e is an Indian population, should be required by Congress to 
notify hospitals and doctors in that area of that fact? 

That in an emergencjr situation the local hospital should not deny 
Indians access to that kind of medical care. „„„rot;nn 

Understandably, if you are going to have a gallstone operation, 
that> something you can put off down the road and go to the Indian 

^^BuTemergencies are a different thmg, and I think there ought to be 
more specifi! language than just the sense of a CongroHs resolu^^^^^ 

Second, are you going to put m a resolution that fundmg for 
contract health care be dramatically increased? t. 

Dr Zbll. We have some points of disagreement on that. It is my 
strong feeling that until the time we see IHS m the best of a 1 possible 
worltfs deliver maximum health caro services to Indians, that contract 
health care should be more adequately funded m the intenra, to make 
sure that all Indians are receivmg semiadequate health. care. 

There are others among the staff who feel that the contract care 
movement should be moved away from, and that IHS should be forced 
to provide direct care. 

Sib 



Chairman Abo'irbzk. How can they do' that in an urban ai-ea, for 
example? Let's not talk about Los Angeles or Chicago. 

Let's talk about Rapid City, S. Dak., where there are probably 
3,000 Sioux Indians living. They do have an outpatient unit tnern, but 
there are still some cages where that outpatient, unit cannot handle 
Indian health care. 

It has to be done on a contract basis. How do you say rlp:ht now, 
without going through all the other motions of building new IHS 
hosnitals ana clinics and so on, how do you say that those Sioux 
Indian people will be taken care of with regard to health care? 

Mr. Albxandbb. In the revision of this there is going to be an 
interim recommendetion for increased contracting care. 

The problem with the way it was drafted is that a contracting point 
is a long-term point, which conceives of IHS ijerforming adequately 
in most places. 

Given the distance IHS has to go before it can get to that ])oint> 
there has to be expanded contract work, at least in the interim, and 
in the kiud of situations you were addressing. 

We agree with that. 

Chairman Abourbzk. I don^t disagree with that at all. I thuik }'ou 
ought to have an interim. You ought to think about having something 
like a medicare card for Indian people who come off the reservation as 
far as contract health care is concerned, along with the inci*eased 
funding.. 

John Borbridge? 

Commissioner BoRBRindB. I, too, share the same conrcrn that with 
the development of the contract medical care it is entirely possible 
that the rural areas which are unable to attract, on their own, com- 
petent medical people will be in a very difficult position, even with the 
increase in contract medical care moneys. 

The other concern that I have, relates to the usual negotiations in 
contract medical care, where the clientele is largely an Indian tribe or 
a mixture of several Indian tribes. 

When there are just one or two doctors available, then there really 
is not much of an opportunity to negotiate and to, I suppose, express 
a desire for one doctor who is presumbaly better, more sensitive i^nd 
more cooperative than another. 

But }s it ever anticipated in some of the contract medical care 
jiegotiations that the tribes in any way would be involved or have 
some impact on the negotiations? 

I have observed specific instances in which doctors have been 
recipients of contract medical care funds, and while being the bene- 
ficiaries of such funds had at the same time been somewhat insensitive 
to some of the specific concerns of either a tribe or several tribes. 

Do you see any involvement of the Indian tribes or groups in 
negotiations? 

Dr. Zell. Absolutely. That would be one of the major points that 
we want to pin down all of these recommendations on, and that is 
the tribal input. Certainly in areas, for instance, in New Mexico. 

The right of the Indian people to determine who those contract 
health care providers will be is very important. That they, as much 
as possible, identify those facilities and those physicians, nurses, 
community health representatives, social workers, whom they are 
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most comfortable with, relating to in the interim of, hopefully,^hat 
" someday we will have Indian staff hospitals and Indian social workers-, 
community health representatives, physicsians, et cetera. . - 
' So I think that is^very important. 

Commissioner Bobbbidqe. Would you say the tendency now in 
. IHS is, with respect to contract medical care, that tribes ot repre- 
.sentatives of various tribes who are the recipients of medical care, 
have not generally been involved in the contract medical care 
negotiations? ^ , , * . 

Dr. Zkll. I would thmk so. I would not want to make an unfair 
statement. However, when we interviewed the IHS officials. When 
they went, over .our final recomraendatiors, this was for the first time 
around in November, it was clear that they were not anxious to use 
* their moneys for contract care. . , , ttt<:, t u 

There was reluctance to put that money outside of IHS. 1 would 
think, with that reluctance, there would be an associated reluctance 
to involve Indian people in the process. 

Commissioner Borbridgb. My observation has been that with 
respect to direct deliveiy of health services, that IHS has generally - 
sought to implement a program of Indian involvement. 

I could not assess how successful that matter has been. The matter 
of Indian involvement has somewhat been minimized, with respect to 
contract V^dical care delivery of services. And this is why I make the 
point. I mLiit to again reemphasize the original concern that I had 
expressed tvith respect to contract medical care, and that is, if there 
is a large uitetease in delivery of services through contract medical 
care, again, I wahtfto emphasize the concern I have for the ^any 
rural areas, where there are presently no doctors or other medical 
"people availiible to^provide such services, or where ^.ttractmg such 
personnel may be difficult. ^ 

Thus, the availability of contract medical care funds would not 
completely fill the need, in eflfect, in rural areas. It would seem to me 
that, as far as IHS moving out of the provision of direct services, 
there are areas of the .country that will pretty much contmue to 

need" direct services. . . . ^i. x ttto 

Dr. Zell. Yes; I am sorry if I gave the impression that Iiib 
wanted to move out of direct- care, because, indeed, they want, to 
remain in direct care. „ . , i. * • 

But the service unit flexibility that we were talkmg about before in 
terms of funding deals directly with this in terms of the contract 
medical care, and in terms of the lack of flexibility to conduct out- 
reach programs that would reach people in rural areas. 

And that is what I was implying. t , • v i. 

Mr. Yatds. I want to ask some questions when Jake is through. 

Commissioner Whitecrow. Mr. Chairman, this funding of health 
to Indians away from their home area has been a pomt of concern 
that I have had for several years, and have had several meetings with 
regard to this, these past 3 or 4 years. 

The funding apparatus and delivery of health care service to 
Indians on their reservation areas, when we take a look at sell- 
determination and take a look at the money availabihty, how we 
deliver service to an Indian. 
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I think we get back, again, to the same question: '"Who is an 
Indian and how do we determine who an Indian is?" We have an 
awful lot of Indian people out here who say that they are Indian, 
and th<5y have no method of identifying themselves right at that 

particular time. , , 

Therefore they have a' lot of facilities that deny them service, 
iust right from the start. In other words, they have to have some 
document with them that specifies that they are an Indian, and that 
thev meet those eligibility criteria. ^- , , , , • 

Very few people will carry an Sli by 11 sheet of paper folded up in 
their billfolcf for very long without it being dilapidated. 

These people who are denied service— and we are talking about 
Chicago and Rapid City, S. Dak. T would like to talk also about the 
urban Indians in Oklahoma City and Tulsa, which have about 100,000 
to 150,000 Indians in these cities, who are currently denied contract 

health care service. ,. „ , , o t rx- i 

[ can go to the Indian Health Service facilities and recene 
' e at that particular facility. But they are unable to receive 
anyconthitt health care in the event they have serious long-term 

disabilities. , . i. i.v 

How do you deliver health care under a contract health care pro- 
cram to a tribal citizen, if you do not do it through the tribe? 

The concern that 1 have, Mr. Yates, is: Are we really providmg 
health care service to those Indians who are tribal citizens;' 

Mr Yates. Jake, I was going to ask the same question. When Jim 
Aboui-ezk raised the question about Rapid City, S. Dak., the thought 
occurred to me — well, the Ruehr's case comes to mind. 
' Is Rapid City so close to the reservation that there is no question 
that the Indians in Rapid City are entitled to thfe delivery of health 
care? If they are, as of what point,' as of what distance does the 
Ruehr's case no longer apply? 

1ft Chicago, III., too far from the MenorMnee, for example, in 
Wis( on,sin, so that the Menominee cannot be taken care of in Lhi- 

c o rii *^ 

^*^0r' the Minnesota Indian, or the other Indians? It is more than a 
question of who is an Indian.- It is a question of once finding out 
that a person is an Indian and he lives in Chicago, who, then, takes 

care of liim? . ^ , , ^ u 1 1 

As I understand what vou are suggesting, Jake, that money should 
■o to the Menominee and the Menominee should have the responsi- 
ilitv of taking rare of a Menominee in the City of Chicago. 
Biit vou would then put the responsibility upon the Menommee in 
Chicago to make sure that he is provided with the health care out of 
funds that the tribe receives. 

Is that what I understand your point to be.' • , 

Commissioner Whitecrow. What I am suggesting here is that the 
trioe itself, the monev be provided to a tribe for their travel members 
who are away, something like a raetiicaid program, third-party reim- 
bursement, for example. * a T>o. 

Mr \TEs. You mean a Menominee Indian could go to the ras- 
savan Hospital in Chicago, and that bill would be paid by the 
Menominee Tribe in the same way as Blue Cross? 
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C^missioner Wihtecrow. Right. This wouhl create new job op- 
portunities at the reservation. ... 

Mr. Yates. The thought occurs to me: Why don't you lUst give 
them Bhie CJross-Blue' Shield health care, and why go back to the 

Menominee Tnbe? 

Commissio<fer Whitecrow. That wouUl be possible. The tribe 
could, if it desired, buy a heaHh insurance pohcy to cover their 
lndian*^away from the reservation. „ , . * . .u- 

Mr. Meeds. That is in the Indian Health Improvement Act this 
year, oflf -reservation treatment under medicare and under medicaid. 

Mr. Yates. 'Where do the tribes come into that law? 

Mr. M»Gn8. It is^notixdihinistered by tribes. It is administered by 
tile local "health delivery system to an off-reservation Indian who 
'canndtcet to.an.Tijdian Health Service facility. 

Wr. lATEii. LeVs take Chicago, for example. We do have urban 
■ rlinics there. Bni taka anot^^^r city, that does not have an Indian 
iiealth Service'urbaii clinic. • • •' .'-t^ti v • 

Mr. Meedb. You' are -talking; a))out tf/^. things. Urban clinics are 
another thiilg. ° ..\ , • ,. . • , 

" Mr. Yates. I- know. I want to put the urban clinic>away, because 
we are talking about, presumably, an India;! in^a city that has an 
' Iwlian urban clinic who can go toili© uijban clmic and get takffn eare of. 

We are talking about another case, an Indian, who has a. Blue Cross- 
• Blufc Shield certificate, can go ta any other hosjiital and get care^ 
uutle? the proposal that you have just d«scribed; is that correct^ V 
• Mr. Meeds. I think there are a nuniber of situations". • , ' . 

Mr. Yates. Which would be better, actually, than having an Indian 
urban clinic. He can go to any of the hospitals that exist. ; 

Mr. Meeds., If the gentleman, Nvill yield,- Let's take clinics first. 
Clinics aro for some very specific purposes, prinkrily for outrdach. 

Indianfe in lirban settings don't know often where the facilities are 
oi^ where they should be going. Secondly, they are .hassled by local 
■ health delivery systems: u 1 1 

They are told that ttey are Indiahs and they should go on to an 
IHS facility, and t^iey just^ have a bad time relating to the health 
delivery systems in urban settings. . * * .... 

So the first function of the urban clinic is to provide information 
and provide outreach for urban Imlians. The secyhd function is to 
provide minor services. And the third function is to refer them to local 
.health care tlelivery systems, where they will qualify, and it is some- 
•. thing that the clinic can handle. • ,. , ti i 

That reimbursement, through medicp.re, medicaul— I don t know if 
there any roiniburscment for other than medicare-raedicaid. 

I>r. Zell. No; there isn't. • 

Mr. Meeds. Actually, you. have most situation* taken care of by 
these things. You have the situation where it is a mhior thing, to be 
taken c&re of by the clinic. \ ' 

Two, where it is a matter of re^ferral, that is done. If they qualify, 
thdn they are referred to an IHS facility, and any major matter is 
ta^n care of there. 
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Mr. Yhvm. Your thesis is that you do need the urban cVnics, if for 
no other reason than an information center for Indians to receive the 
information which wUl permit them to obtam health carer 

Mr. MuBDS. Right, and for minor health care, yes. 

Mr. Yatbs. Ai-e ydu going to put clmics mto every city m tne 

^^Mn^^BBDS. I don't know that that is necessaw. I think probably 
they will establish clinics in most areas where there is a signiticant 

^JUUlffi"^m Miying is, however, subject to the caveat I made here 
earlier and agreed with Jake on, that you have to identify people who 
are membere of the class of people to whom, either treaty, statutory, 
or iudictll decision kinds of obligiitions anse. 

I think there are a great number of people beine treated, being re- 
ferred in urban clinics today, who would not classify, who have really 
given up their right to tribal membership, or who are noii members ot 

^^Mr Yates. That is the second point I raised mth Jake. Who is an 
Indian? The first point is; What is the statutory authority presently 

for the urban clinics? ^ x » x 

Mr. Mbbds. The Indian Health Care Improvement Act. 
Mr. Yams. Is that on the books now? 
Chairman Abovbezk. Yes. 
Mr. Yates. When was it passed? 

Mr'tS'KX^rhMlluthority. What is the authori^d 

ThStSSS.'AK »2 bilUon. but it ii^dudes medical 

^°Mr^MBBD8. For a 3-year period it is about $459 million. It is a 
7-year bill, and we have to reappropriate, or reauthorize appropria- 
tions after the first 3 years. ... . ,. • 

But I don't recall how much of that is m urban clmics. 

:%Ir. Yates. Does anyone knpw the answer to that question r 

Mr Meeds. I would say it is probablv under $10 million. 

Mr. Alexander. $5 million for the first year, $10 mUhon for the 
second, $16 million for the third. 

Mr Mbbds. It is a total of $30 miUion for 3 years. 

Mr. Yates. It won't pay for very much. 

Mr. Meeds. I was just giving. the Kentloman my o^vn oxpenence. 
Wo have a very fine outreac]i clinic in Seattle. It was one of the brst, 

and it is one of the best. a>*Ann nnn 

My recollection is that the total expenditures there ar^e $400,000 

* Mr! Yates. Much more than that. Off the record. 
(Discussion off the record.] 

Mr. Alexander. Most of the <irban centers • . i, „ o 

CQmmiasioner Whitecrow Might I add another po^^^t liere? 
Those urban clinic directors that I 'have spoken with— most of them 
IrXZ^Ti:hey.M additional funds with wh,cli to oij^^^^^^^^^^ 
They are out hustling every niokel they can get. They aie not 
totally funded. They could provide additional services with th rd- 
Imi t" Jiiiibursemcnt, say, fo^ these minor semces. that ar« provided. 

i 
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By funneling this money through the tribe, the tribe itself could 
reimburse that particular clin?.c operation and provide the money 
necessary to maintain it. , , , 

This is why I. personally, feel that the contract health care money 
should be funneled through the tribe, allowmg the tribe to take care 
of private citizens away from hor^e. . t. ^ 

Conffressman Meeds. Would tue gentleman yield? t agree that 
there should be some kind of provision for urban Indians wjo are 
members of tribes, and who would qualify, in Indian Health Service 
facilities. But I would personally be opposed to running all of those 
through the tribes, because I think it just builds up a multiplicity 
of bureaucracy, wnen you could do the whole thmg through IHS 

*^^Congressman Yates. Would the gentleman yield further? The 
thought occurs to me, and I don't know whether this is heresy to 
•suggest it, but it suddenly occurs to me, and I think onlv of the city 
of Chicago where wo have so many hospitals: Why do'^you need 
siM)arate Indian hospitals, as long as you^an provide the delivery of 
liealth care? Second, we do know that there are many areas of the 
country, in rural areas, where you don't have adequate health 

Siippose you were to build adequate health facilities that would 
take care olf not only the Indian people but the non-Indian people 
lis well? I know there is a desperate need for Indian health facilities 
on ami near the reservations. But that is true in many other rural 
areas as well. . , _ ,. . „ 

Do you want this to be an entirely separate Indian systemf 

Commi^ioner Dial. Me. Chairman, I would like to speak to that, 
also. It seems to me if you had adequate facilities in places hke Uiicago 
for ftll people, then it would not be necessary to have a special Indian 
clinic or a speciallndian health facility. , u * 

If you had ad-^quate facilities for all people, then they would auto- 
matically be taken care of and they would not have this problem of 
relating back to the reservation and being off the reservation m an 

urban setting. „ , ^ j i. 

It seems to me that the problem, really, that Congresi needs to 
deal with, and we are going to have to deal with it one of these days, 
is a good national health program that will take care of all people 
and when they come around with such a program it will exceed any 
Indian program that we have now on tl^e reservation or off the reser- 

^*That is what we need. But if you are going to speak of a health 
program or facilities for people on the reservation or off the reser- 
vation: What happens once again to the nonfederaliy recognized 

X How about shooting some money into, say, Robeson County for 
27,000 Lumbees, to supplement the present health system ^ 

Dr. Zbll. Commissioner Dial suggested, prior to your question, 
a solution for equal hefdth care to be delivered to all people. 

Commissioner Dial. I think that would be the best answer, and 
you would not have to worry about if an Indian is taken care of if he 
18 m the city of Chicago, yet he is an enrolled member back on the 
Sioux reservation. 

24-406— T8 16 
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Dr. Zkll. I would, however, stress that tliroufjhout our year of 
study, and many Indian neople expressed the view that they wanted 
and needed facdities and treatment people, be they physicians or 
nurses, that could relate to them culturally, that were attuned 
to Indian diseases aud illnesses which may be more prevalent, for 
histunce. otitis media and diabetes and medical staffs attuned 
specifically to Indian problems, as well as the Indian cultuie. 

As you know, many Indian people do not speak English. 

Commissioner Dial. Could you not employ such people in the same 
facility? Where you have many Indians, you could have some Indian 
people working. 

1 raise this qtiestlon and the question is: Which is best? A pood 
national health program for all people, or what we have been talking 
about for the last 15 or 20 minutes. 

• (?ongressmnn Yates. What would you do with the concept of tribal 
government if yoii rely on this system? 

Commissioner Whitecrow, 1 think you tear it down* If you rely 
on that system 

Mr. ^ATEs. Unless you provide for delivery to Indian people 
through treaty with the tribes. 

Commissioner Whitecrow. If we are really talking about making 
the tribal governments self-sufficient, we have to funnel it through the 
tribal ^ovei-nment. 

C*heirman Ahourezk. You mean for ofF-reservation? 

C^ommissioner Whitecrow. For off-reservation. 

Commissioner Dial. It would not have to be in the case of off- 
reservation people, because if you had an existing system for all people 
off-reservation, it would work. And there would be no question and 
red tape relating back to the reservation or saying, '*Go back to your 
reservation and get this treatment or that treatment/' Tliey would 
deal with it immediately. 

(Commissioner Whitecrow. What would that ultimately do to the 
Indian health facilities that were out in the boondocks? 

Commissioner Dial. 1 don't see where that would have anything 
to do with it. 

Commissioner Whitecrow. Those facilities that are isolated, those 
facilities, John, that are up in your area, the clinic facilities that you 
have way back up on the North Slope. Those facilities are isolated in 
re.se rvation areas. 

Commissioner Dial. You are speaking of the reservation? 

Commissioner Whitecrow. Right. 

Commissioner Dial, 1 am speaking of off the reservation. The off- 
reservation people, I am saying, once you had a system which would 
serve all people off the reservation, you would have no problem off 
the reservation. 

Mr. Alexander. I \yould like to pick up Congressman Meeds' 
point about off-reservation health care. 

Chairman Ahourezk. May I recognize Ernie? IIo had his hr.nd up. 

Mr. Stevens. I want to drive home a point here. I believe that one of 
the main problems that we have, I think it even goes to tlie heart of 
particularly the Lumbee situation and many others is that in reference 
to the kind of thoughts you are developing here, what it really comes 
down to, and it is the same thing in the urban areas, is that if you can 
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determine that Indian i)eo|)le should be recogniml ajmrt under any 
kind of existing system^ so as to guarantee that they get their share 
of thos? services, you will have gone a long way. , ... . , . 

Like, for Instance, the Indian Health Service type facilities. It is 
not the practice, I don't think, of the oVerall health service to run 

hospitals. „ . , ,. mv 

But it is of the Indian Health Service, for peculiar reasons. Those can 
go on. But I think there is something in this whole business between 
federally recognized tribes and non-Federal that is misunderstood by 
tribes, and probably non-Federal people. , , „ 

The whole thing about it is that Indian people who are nonfederally 
recognized or in urbar areas are* denied services that all other citizens 
get, many times on the basis that they are Indians. I was an urban 
center director, and that is the kind of thing that came up. 

We got the last of it, and all Indian people want is just a special 
recognition that they are Indian peojde, and that this be provided for 
in legislation, or whatever kind of direction is needed. 

I am not familiar with the health bill. But if there is some kind of 
liealth bill that it will take care of eveirbody, all that is needed is that 
Indian people are specifically provided for. 

Office of Native American Programs would be a situation, and many 
other kirids of pr- grams that extend to other people— domestic assist- 
ance-type people. , # 1 , -n I- 

Commissioner Dial. Erme, I would say that funds to Robeson 
County, say, for Lu^nbee people, some 27,000, you could say. Well, 
you have enough there to support an Indian clinic." 

I personally, would not care to see an Indian clinic as such. I would 
like to see more funds there for Indian people and make the existing 
-facilities miore^^cient. 



So when someone needed treatment thejr could get it. This is what I 
am speaking p.bout, they would not be denied this over whites. If they 
needed surgery, they could get it if they did not have the money. 

When* they walk hi and don't have a dime thev would not say. 
"Well, you have to put down $60 or $100. We can^t touch you until 
you get the money.''^ ^ , , . , , • 

Maybe he sells his last hog out of a smokehouse. I have known of 
cases like this. This is the kind of thing I am speaking about. Now I 
understand that the reservation system is quite different. 

That Indian health there is different. But I am only saymg, really, 
if you have an efficient program off the reservation that served all* 
people, a national health program, that you would not have the 
problem of Indians off reservation needmg medical attention. That is 
aU. 

Chairman Abourezk. Can I make one point, Paul? To what Jake 
was talkmg about. I think Jake said if you start providing through 
IHS off-reservation health care to a great extent it would tear down the 
authority of the tribes. 
Am I inaccurate? Is that what you said? , ^ rm, r i 
Commissioner Whitecbow. No, that is not what I said. Wh**' I said, 
if the money should be provided through IHS, contract heaith care 
money, and then the money provided through the tribes, if the tribe 
desires to contract, ii the tnbe desires to utilize those funds to provide 
the money for their tribal members, then they would have the preroga- 
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tive of providing health care for their citizens in any manner away 
from the reservation that they so desired. 

The money could be provided, as Lloyd indicated, right through 
one system* It would not be building up an additional bureaucrat 

system. .111 
It would be utilizing that tribal government, to require that tribal 
govenmient to be responsible for its people. 

I think these tribal governments really want that responsibility, 
Chainnan Abourbzk. That may be true, but I don't necessarily 
agree with you when you say it would tear down the authority of the 
tribes, if you do it through IHS. 

Just the concept of tribal government itself means that they are 
goiog to govern within a certain boundary. If your citizens start 
scattering, what they do or don't do with the citizens who have scattered 
does not nave much impact on what happens locally within the bound- 
ary of the reservation itself 
Commissioner WHiTacROw, That is true. 

Chairman Abourbzk* For example, it is easier for the tribe to set up 
a clinic in Rapid City, because they are 100 miles away. But there are 
an awful lot ofOglalas out in Los Angeles, thousands of them out there, 
and San Francisco and Chicago and Cleveland, and so on* How are 
they going to s' * t doing that? 

I think it would be very difficult for them to start doing that, in 
fact* I think it ought to be a flexible thing* ^ 

I don't think we ought to establish a principle that they should do 
it everywhere^ But if the tribes can conveniently do it, for example, 
they could do it throughout South Dakota, and all the communities 
where Indians have moved to, off the reservation. 

Commissioner Whitecbow. Let me write this up in the form of a 
recommendation, and I will provide all of the Commissioners with a 
copy of it. 

Chairman Abourbzk. Good. Let's bring this phase to a close and 
move on. . 

Mr. Meeds. Could we ask Mr. Martone if he has any observations 
in this field? 

Chairman Abourezk. I didn't let Paul finish. Then we will get to 
Mr. Martone. 

Mr. Alexander. There is a fundamental issue that you touched 
upon awhile ago that gets lost. Ernie touched uoon it too m the urban 
setting, and you toucned upon it, Dr. Dial. That is the assumption 
thatif medical care were freely available to all citizens, that the urban 
rural Indian would be taken care of. 

The evidence strongly suggests t9 the contrary. There are substan- 
tial patterns of practices of discrimination by public and prvate 
healtn care providers in urban cmters. 

Rather an using ^Robeson C-ounty as an example, where, with a 
long, hatd fight, Lumbee people have achieved some political power 
to hold people accountable. t . i 

Let's take the 3,000 Lumbees in Balt^ore, who have no political 
power to hold that city^s b ureaucracy accountable. Those people have 
an office of civil rights in HEW that sits and waits for someoody to 
issue a disoiimination complaint in the health care area before they 
will move. 
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They don't monitor effectiv ely. They don't do anything effectively. 
It is like in the early sixties you were saying, unless somebody filed a 
complaint there were not restaurants that were discrimmating on the 

It is people who get turned down who are not nacessarily cognizant 
of their full range of rights. 

Where they go to resources tp redress those rights, don't hie com- 
plaints. We have a system on the books. We have a title 6, an Office 
of Cix il Rights, a Justice Department, and, they do zero in in terms 
of health care discrimination. • , j -n u 

One of our recommendations, and it is not well phrased and will be 
altered, is a congressional mandate to the Office of Civil Rights to 
not sit back, but to go out and affirraatively monitor the health care 
„ providers in situations where there is some basis for believmg there is 
. a pattern and practice of discrimination gomg on. 

Thev are really very culpable. 

Mr.' Meeds. Mr. Chairman, I would just say that these are those 
areas where, if we go back to some basis that we can handle quite 
adequately, that is: (1) you define and identify what is a tribe; and 
(2) you identify what is an Indian. 

It we have a special obligation, as I believe we do, under treaties 
and statutes and the Snyder Act, clearly, to provide health for Indians, 
then you do it in IHS facilities where they are available. And where 
th» Y are not available, in other health care facii-ues. IHS is a payment 
agency. Some of the Commissioners think i ^ should je through tribes, 
but I personally believe IHS shotild reimburse. 

We still need the outreach programs. Y, e need the outreach programs 
for some people who would not even qvilify as Indians, because they 
have some special problem as membejns of a minority race where they 
don't get on well with blacks, and they get shunted aside. 

We stiil need outrnach programs. We still need clinics to advise the 
tribal members, those who can qualify for then- rights, because they 
get shunted off many times. And to advise people who could not qualify 
as Indians, as members of tribes, that there are health facilities. 

They might qualify, and probably will qualify, under medicaid or 
medicare. That, I think, is a full oflf-reservation program for Indian 

health. . • , v 

Chairman Abourezk. I tend to agree with that. 

Mr. Meeds. You have to identify who are Indians. 

Commissioner Borbbidge. Mr. Chairman, in takmg that one f<tep 
further, I very much agree. What I see in what you stated. Congress- 
man Meeds, is that there is utter compatibility between the character- 
istic of tribal sovereignty, and the right to determine tribal membership. 

As long as that is observed, it may well be that in different circum- 
stances, a tribe may not be able, for various reasons, to contract 

directly. • • ■ i 

But, certainly, determination of membership even m that mstance, 
is a manifestation of sovereignty, whether one contracts or not is 
determined, essentially, on what is best for the individual or gioup of 
patients in a given circumstance. , ... • i . j 

Mr. Me£D8. Certainly, and where there are IHS facilities located 
on reservations, as there are many on the Navajo reservation, ana 
there are many in Alaska, then the local Indianjbr native people should 



23 



5 



226 



have a substantial input as to the kind of servicesi land of facilities, 
just a looed advisory group that has to be listened to. 

In some instances they may be able to contract sei vices. 

Commissioner Dial. Mr. Meeds, I assume that yoa>would be rather 
conservative with your definition of Indian, prettv much a^^ the Con- 
gress looks at an Indian now, if it is existing legislation^ 

Mr. Mbbds. I have always been very Uberai on this. I just think 
it has to be done, though. 

Commissioner Dial. I was just wondering where you stand on it. 
I would like for you to expound on that. 

Mr. Mbbds. I ffeel this Commission has to come forward with their 
recommendation about what are presently existing tribes, the mech- 
anism to allow tribes to identify as tribes in the future under certain 
criteria to be identified as tribes, and then all tribes to identify their 
membership. 

Commissioner Dial. Fine. Very good. 
JVIr..J^]aiLPj....Thgse^^ else. ^ 

Mr. Taylor, i wonder Tflliii^ 
Indian? 

Chairman Adourbzk. Fred Martone is next, and then we will go 
to you. 
Mr. Taylor. All right. 

Mr. Martqnb. I usually put my blmders on to start with and try 
to look at legal duties in the first instance, to see what it is that we 
have, and then ii). that way you can decide where you want to go in 
terms of what you ought to do. 

But it seems to me you have got to look at the rights, if any, to 
health caro in this country in general. Generally, the States have no 
duty to provide health care to its citizens. And in like manner, absent 
5'ederal legislation, the Federal Government has no duty to provide 
health care to its citizens. 

We have come a long way from that kmd of absolute approach. 
So now we do have programs for various groups, medicaid and medi- 
care. ^--^^ 

We have special programs^ for military personnel and retired mili- 
taiy personnel. We also have special programs for American Indians 
that are different thau for non-Indians. 

It seems to me that latter group can be divided into two liarts. 
There are probably treaty obligations and contractual rights between 
the United States and various Indian groups, which you could catego- 
rize as legal duties. 

Those will have to be defined by particular treaties, the particular* 
course of relationships, the particular statutes, which may have been 
enacted to fulfill preexisting contractual obligations, as evidenced by 
treaty. Executive order or agreement. Those, it seems to me, are 
reasonably uncontroversial, because they are asking the American- 
people to fulfill its moral obligations, to fulfill its contract. . 

On the other hand, when you are talking about spending programs 
for Indian health that are not ded to contractual obligations, then you 
are talking about a health program which is not now available to other 
American citizens. 

Of course. Congress can do that under its spendiag power, ancl under 
its commerce power. But the question that it seems to me was raised by 
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the colloquy between Commissioner Dial and Mr. Meeds is whether 
or not the American people would be prepared to go beyond its duties 
and provide a health care system for Indians which it has not to this 
date provided for itself. 

It IS one thing to aflBlrm a preexisting duty to do so, and those duties 
can be definedby contract or treaty. It is another thing to create a 
comprehensive health care system for one class of people which is not 
tied to preexisting duty — wheie you do not do the same thing for 
everybody else. v. ^ 

It seems to me that that would be askiug a lot. It is one thmg for a 
citizen to say, "I will fulfill my duties to others.'* It is another thing to 
ask them to go beyond that and say, *1 am going to do for them what 
I am not now prepared to do for myself." 

Mr. Yates. What do you do about the trust responsibility? 

Mr. Mahtonb. This goes back to yesterday. It seems to me you 
need conceptual<;larity in that area. 

The trust responsibility, to me, does not mean that the Federal 
-^vemment ean-opfnust spend anything «^ 
Indian tribes or American Indians. 

Its responsibility is defined by treaty, course of relationships, and 
contractual agreements. m . . « 

Chairman Abourezk. Is there a nontreaty trust responsibility? 

Mr. Mabtone. I don't think so. The country can go beyond that, 
and it has. The whole Indian Claims Commission, as I understand, is 
liased upon a moral obligation to go beyond treaty obligations. 

But it ^eems to me you ought to identify it, when you are going 
beyond your legal obligations. You ought to identify that it is part of a 
Federal spendmg program, and then the country has to ask itself 
whether it wants to do for others what it is not doing for itself. 

Chairman Abourezk. Fred, I don't necessarily disagree with that 
concept. However, I think to use the argument that because a lot of 
non-Indians can't have that kind of program, therefore, deny it to 
Indians, it is kind of like the dog-in-the-manger argument. ^ 

It may sell amongst a lot of people in this country. But I don t 
think it is an argument that the Government ought to necessarily 
buy. 

Mr. Meeds. I think he is saying that, Mr. Chairman, 

Chairman Abourezk. Well, he is not personally saying it. He is 
saying that is going to be the feeling. 

Mr. Meeds. He is saying: Define your legal obligations and clearly 
label those things that are not legal obligations, and do what you wish 
with them. j i • 

Chairman Abourszk. I understand that, and I understand it 
totally. AU I am saying is that the other argument that Fred uses: 
That here we are f?oing to provide something to Lumbees that ordi- 
narily North Carolmians can't have. 

Commissioner Dial. Mr. Chainnan, Mr. Martone, you are saying to 
overlook the fact that the U.S. Government over the years can do no 
wrong. 

You seem to overlook the fact that the U.S. Government has errnd, 
and you seem to overlook the fact that the U.S. Government, for some 
reason or other, failed in its responsibility in recognition of Indian 
tribes. 
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Now recent recognition has come to Indian tribes, where no treaty 
obligation is involved. Therefore, say in the case of the Lumbees, they 
do not fall in the same categoiy as other Robesonians. 

Lumbees are located in «obeson County. They do not f aU m the 
same category as non-Lumbees in Robeson County. 

Do you see my point? 

Mr. Martone. Yes; I understand. 

CommissionerDiAL. 'Do you agree with this? 

Mr. Martone. I agree with the facts, as you have stated tlieni. 
But I am suggestmg that those wrongs, whether they bcf real wronp or 
imagined wrongs, are not the kind of considerations that one looks at 
in teritts of defining legal duties. . x • i 

It may be that the United States wants to recognize that historical 
reality and say that it wants to do something about it, and provide a 
comprehensive health care program for nonfederally recognized 

All I am saying is that when they do that they have to understand 
that they are not now fulfilling existing legal duties. 

romi&ionefDiXtrnhlfiik-y^ 
there. That is where you made your mistake. When you tied yourself 
to **tr6ftty.** 

Mr. Martone. The legal duties of the United States for tribes are 
created by its treaties, its statutes. Executive orders which, perhaps, 
rise to the level of a treaty or agreement, where the couree of conduct 
of the Congress is such that one could make that conclusion. 

Commissioner Dial. But they are spending dollars today on tribes 
where there is no treaty obligation. v * 

M . MARTorE. That is right, and I am saymg when you have that 
situation you should lecogmze that it is a general spending program, 
rather than the fulfiUment of a legal obligation. 

Commissioner Dial. And you would not oppose that? 

Mr. Martone. I would need to know more about the content 

Mr.^ALEXANDER. Cougrcss has already defined its own mterpreta- 
tion of what it views the trust responsibility in health care to be, and 
I will read it to you; 

Federal health services to maintain and improve the health of Indians con- 
sonant with and required by the Federal Government's historic and umque 
relationship and resulting responsibility to the American Indian people. 

That is the fhst full sentence of the Indian Health Care Improve- 
ment Act of 1976. , . , , 1 T ii • 1 

Chairman Abourezk. Let me brmg this phase to a close. I think \\ e 
understand what Fred Martone is saying. He is not takmg a position 
on it, necessarily. . , , , 

What he is saying is that he believes providmg health care to non- 
recognized tribes is outside the scope of the trust responsibility. If 
we decide to provide it or recommend providing it, we should label n 
as extra '.rust responsibility, or whateveK.you want to call it. 

Mr. Yates. I don't think that is \yh&t he is saymg at all. I assume 
he can speak better than I can for him. , xi. x * 

WTiat he is saying, I think, is you ought to define what the trust 
responsibility is. I must say, speaking personally, I just assumed 
there was this overall broad trust responsibility that was just general, 
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insofar as our relationships with the Indian people are concerned, and 
it just pervades everything. What he is saying, as I understand him,- 
is that the trust responsibility springs from treaty and from statute. 
If that is wrong I wsh he would say so. ' 

Chairman Abotjrezk. Let's ask the other \av>jers if that is the case. 

Mr. Yates. Let's ask him if that is his case first. 

Mr. Martone. I think that is generally correct. . . • 

Mr. Meeds. And the course of the conduct, he said, is statutory 
interpretation. 

Mr. Martone. Yes. 

Mr. Yates. Do you a^ee with that? i nf 

Mr. Alexander. I tUnk we would have a different definition of 
what the course of conduct infere. We discussed m November, and 
briefly in January, the dependency notion, which courts clearly have 
recognized. 

Mr. Yates. It permeates everything. _ . -u 

Mr. Alexander. It permeates everything, and every tribe that the 

Federal Government hos_ a political relationship with, it has trust 

"^reipbnsiBIIIlfesloo: ~ • -- - • - — -^^^ i T'^.,^, , 

The point on nonrecognized Indians is that the Federal ^oye/'^; 

ment'has inappropriately excluded them. They should be part ot that 

trust obligation. , . „ ' 

Mr. Yates." What trust obligation? , ^ . , , , .,v 
Mr. Alexander. As we define it m the trust chapter, we deal with 

what we considered primary and secondary components of the trust. 
Health care would fall wthin the secondary components of the 

trust, which is an obligation to bring the standard of living, health 

care, education, et cetera, up to a par standard with the rest of the 

^°¥hat fe^a flexible, congressional. Federal obligation and it will vary 
with time and circumstances. We were not willing, and we are probably 
not willing today, to define it with a great deal of specificity, because 
we cannot anticipate true events of the future *nd how- that obligation 
will shift and change. . , . ^ , „ ' 

If the Federal Government will live up to its obhgations to Indian 
people in the economic development area we are talkmg about the 
support of tribal government. . - • ii„ 

if Indian reservations and tribes were self-sufficient, economically 
viable entities, there would be a substantial impact on the JjeUerai 
Government on the secondary components of the trust. 

We would like to, in good faith, assume that that will happen, but 
history has not shewn that to date. We consider those social .service 
components of the trust as flexible things, not subject to detailed 
delineation at any given point in time. . 

But shifting with ch-cumstances— the dependency circumstances oi 

Indian people. , . x- i%,v+u»f 

Mr. MARTONE. I think there is some pragmatic appeal to that 
approach, but it does not reduce itself to the realities of legal duty. 

Let me give you an example. If, for example, a particular treaty 
with a particular tribe had a provision in it m which the United 
States has said it will provide for the health and welfare of the Indians 
of that'tribe, it would be my opinion that that comes within whatever 
the trust responsibility is. 
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I don't know what that trust responsibility means. At least I 
know that is a treaty obligation, and there we are talking about a 
legal right. . , , ^ 

I don't know if that is a property right, and if that treaty were 
abrogated. I ddn^t kSdw w^ fifth amendment consequences 

would be, out there might be an argument that that is a property right, 

Mr. Alexander. There certaitify would be, 

Mr. Martonb. On the other hand, absent such a treaty provision, 
if the Congress of the United States enacts legislation providing for 
comprehensive health care for Indiaixs and does not tie itself down to 
a particular legal duty, but is goii^ to use that as a vehicle to fulfill, 
on the one hand, all its leg^ obligations through these treaties, and, 
on the other hand, to provide health care for Indians, whether they 
are legal obligations or not, that is not under some trust responsibility. 

That statute can be repealed tomorrow. Then the question is: What 
are the consequences? For the consequences to inure to the detriment 
of the United States, one hsA to see whether or not the United States 
JiM.aome,legftliluiy..to ^rp^^ t he serv ices, ^ ^ 

To;do that you go back to the existing^cibcuments, and i£ there is a 
treaty that says so, there is a problem. If there is a treaty that does 
not say so, then all the United States has done is withdraw a spending 

progro^F-^. . t • * 

Our basic, fantlamental problem is this: I take the view of the 
Supreme Court m the McClamhan and Mescalerp cases, that to define 
these problems one looks at relevant treaties and statutes. 

I think Mr. Alexander will take the contrary view, that somehow 
we look at the notion of inherent tribal sovereignty, that somehow we 
look at some broad range of trust responsibility, and use some canon 
of construction that should result m a favorable outcome of conduct 
toward the Indians. 

'And, bingo, one reaches his conclusion. I am neither for nor agamst 
\ social programs or health programs. All I am suggesting is that the 
%asis for fliose programs ought to be clearly identified as to whether 
they are based on legal rights and duties or whether on the other hand 
they are spending programs. , , . .,1 .n 

So the citizen to whom every governmental body is responsible will 
know whether or not this program is fulfilling the legal obligations of 
his government, on the one hand, or whether or not it is a spending 
program, and he may or may not want to support that kind of program. 
That is why I raised the Question. If it is a spending program, then 
the (juestion is raised whetner he shoukl be doing for others what he 
is not now doing for himself. 

He may want to do that, if it is a legal obligation. He may not want 
to do it if it ih beyond that. 

Mr. Yates. If I understand you correctly, then certain Indian 
tribes wh'ch have treaties, depending on what the terms of the treaties 
are, may have the opportunity for certain benefits and advantages 
from the Feueral Government that other Indian tribes don't possess. 
Is that correct? 

Mr. Martone. I am sorr^, could you , ^ 

Mr. Yates. If I understood you correctly, what you are sayim; is 
that certain Indian tribes that nave had certain benefits outlined to 
them in treaties with the Federal Government may be entitled to 
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more from the Federal Government than other Indian tribes which 
have no treaties with the. Government? x 

Mr. Martonb. That is certain. For example, Congress could not 
now withdraw a reservation set up by treaty without paymg for it. 

But as we discussed yesterday^it fiQwld now end all rights to aborig- 
inal possession for the Passamaquoddy tomorrow. 

Mr. Yatbs. There must be Indian tribes that do not have treaty 
rights with the Federal Government; are there not? 

Mr. Martonb. Yes; there are. 

Mr. Yatbs. What is your attitude toward them? 

Mr. Martonb. My attitude toward them will depend upon the 
particular reservation, particular Executive order or course of deal- 
mgs which may or may not have Sot it up, or what the agreements are. 

The problem is we have literally hundreds of land ma^s, and I 
don't know how many Indian tribes, but I siispect we are talmng about 
something closer to 100 than to 10. 

Mr. Albxander. Three. 

Mr. Martonb. So to answer that question, one would have to look 
a t wha t th e cop gressbnal iateat-^waa-atiha time that land mass was 
set up. 

It IS a question of legislative history. , tt o 

Chairman Abourezk. That deals with my question. Hasn t the U.b. 
Government, at some point in our 200-year history, taken on a gen- 
eral obligation of stewardship of all Americail Indians, without respect 

to treatyr , , , . u 

- I think the treaties make it more specific, but hasn t there been 
statement after statement by the U.S. Government that says the 
Indians are wards of the Government and we ought to undertake 
stewardship for all Indian people? 

' Does that exist? , , 

Mr. Martone. I don't know about all Indian people, but you are 
right. There is language in various cases that says that sort of thmg. 

Chairman Abourezk. The Health Care Act is another one. 

Mr. Yates. What does that do with your theory, then? As I under- 
stood it, your concept was founded upon treaties, and specific legisla- 
tion as being the basis for Indian rights. tt o ni. 

Now the chairman talks about the acceptance by the U.b. govern- 
ment of a trustee relationship, apart from that. , , , 

Mr. MartOne. I did not mean to suggest that I subscribed to that 
view. 

Mr. Yates. Isn't that what you said? 
Chairman Abourezk. I was not listening. 

Mr. Yates. As I understood, your question addressed to Mr. Mar- 
tone was that even though there be certain treaty rights, and certain 
Executive orders, a^:art from that the Federal Government has from 
-time to time declared that it holds a trustee relationship with the 

Indian people. , , • , t i i 

Chairman Abourezk. All Indian people. Yes, that is what 1 asked. 

Mr. Meeds. I disagrea with that. r . 

Mr. Yatbs. He just said he agreed with it. That is the part I didn t 
undev'stand. . , , 

Mr. Meeds. He did not say he agreed with that. 

Mr. ''Yates. What was your answer to his question? 
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Mr. Martone. Now I am not sure what his question was. 

Mr. Yates. Would you ask your Question again? 

Chairman Aboxjeezk* Yes; I would be happy to. Before I ask it, 
the record that was just p^sed out to you contains Fred's law review 
article, and it is in S. 2363, so you are now immortalized, along with 
all the other great speeches in, the Congressional Record. 

My question is: Treaties and agreements aside, has not the U.S. 
Government tinle after time, or at different points in our history, 
taken on the responsibility of the stewardship of all the American 
Indian people, based on a sort of unwritten moral obligation on the 

Eart of the Government to provide for the aboriginal people who were 
ere when the settlers came? 

I think that was the basis for it — that we kind of came and moved 
them around as we saw j5t. In come cas^ we wrote treaties and in 
some cases we didn't. Hasn't that been stated time after time? 

Mr. Martonb/No; I don't agree with you. Let me provide an 
example in which treaty and statutory analysis will produce one 
result, and the subscription to a broad Federal trust relationship 
would produce another. 

In the 1973 Mescal^v Apache Tribe case, the Mescalero Apaches 
set up a ski resort off the reservation. The issue raised in that case was ^ 
whetner or not any New Mexico gross receipts tax on the income de- 
rived from that off-reservation sha resort was a valid tax and, at the 
same time, Whether or not a use tax on the personal property purchased 
and affixed to that off-reservation ski resort imposed by the State of 
New Mexico was valid. 

The Supreme Court looked at the treaties and statutes and right 
off the bat said, *'We are talking about off-reservation activities here, 
clearly State law applies, absent some governing act of Congress." 
When thev looked at these two taxes, the Indian Reorganization Act 
under which that ski resort was set up provided that any land pur- 
chased by a tribe pursuant to the act would be exempt from State 
taxation. # 

So the court struck down New Mexico's use tax for personal prop- 
erty, because the court said that personal property attached to the 
real, estate, and Congress by specinc act exempted that real estate 
from State taxation. 

On the other hand, it upheld the gross receirl^^ tax, saymg, ''There 
is no exemption here. The State of New Medco can tax that." 

If you look at treaties and statutes, you go throu§:h that kind of 
analysis, and reach those kinds of results. I am afraid if you looked to 
some broad Federal trust relationship, and we can ask Mr. Alexander 
on that, I think that kind of analysis would say, ''Let's see. The 
Federal^ Government a trust relationship to this Indian tribe, and 
it is operating this ski resort;" 

It has been our poHcy to insure, and I am generalizing, that reserva- 
tion Indians are msulated from Stato taxation and control, and we 
would see no State purpose served by allowing them to tax these 
Indians. 

We think that because of the Federal trust responsibility, mavbe 
this ski resort should be immune to State taxation, even though it is 
off the reservation. 
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You are Retlint? into balftticiug acts there. You are talking about 
what is and wbiat is not part of some broad, undefined concept that 
does not relat^rto a specific source of positive law. 

Chairman Abourezk. I have to say I don't see the parallel at all, 
because that deals with juristUction.and tribal sovereignty. 

It has nothing to do with the overall obligation of stewardship that 
1 was talkir^ about with regard to the Federal Government. 

Mr. Martone. Mr. Alexander can correct me if I am wrong, but 
I think he would disagree with the outcome of that case, because I 
think he would say that the Uni^d States had an obligation to make 
cure that the New Mexico tax was not applicable. . , . 

Mr. Alexander. Off reservation. I chose that as a jurisdictional 
case. If the State of Nebraska owns land in Iowa — ^you have a siinilar 

issue. It. 

I don't see that lis you describe it. I agree with the chairman. 

Mr. Yates. Wha* happens in low^ to the land owned by Nebraska? 
Is it subject to taxation? \ 

Mr. Martonb. What was the question? 

Mr. Yates. The example he gave, of the State of Nebraska owning 
land in the State of Iowa, and Iowa taxes the land. Is the State of 
Nebraska subject to the tax? 

Mr. Martone. It is, and, in fact, the State of ^ Iowa can take the 
land by eminent domain. i . 

Chairman Abourbzk. I don't think it deals with the question. 

Mr. Yates. Does that case deal with the trust relationship? All 
that case is, as I understand the colloquy, is that you do have con- 
flicting jurisdictions, and the question is whether or not you can 
tax another sovereign body, sovereignty, of course, being a question 
of limited trusts and so forth. ^ 

How does that bear on the trust relationship? I know how you 
explained it, and how you explained Pp'Ul's presumed reply, which 
he reje' 1,. saying itf was a question of jmrisdictioxLand not a question 

of trust. ^ t \ , . , . V TT • J 

Mr. Martone. Because of the general trust relationship, the Umted 
States has interest m Indians who gu off the reservation. It has an 
interest in educating^nd providing health care services to Indians 
off the reservation. iVe are concerned with the adoption of Indians 
off the reservation, and this was all under the banner of some general 
Federal trust relationship. ^ ,i . i 

- How does that fit? How does that fit, if now we are talking about 
off-reservation activity^ If the Federal responsibility follows the 
Indian off the reservation, for health, education, and adoption pur- 
poses, why would it not also follow it in terms of its proprietary 
mterest off the reservations, such as taxing? 

Mr. Yates. Would your concept of the trust relationship bo such 
that a tribe of Indians moving away temporarily, a ^roun of 
Indians belonging to a certain tribe moves off its /ation land 
and moves over to another area where the fishing is better and starts 
to fish, say, on State lands. 

If I understand your concept of the trust relationship, the State 
could do nothing to stop them. Is that rieht? 

Mr. Martone. I am not sure I followed your question* 
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Mr. Yatbb. Let's stay sway from Washington and go to Idaho. 
There a*e a group of Indians on a reservation in Utah* They move 
into the State of Idaho, where there is good fishing, and the State 
klckft them out saying they don't have licenses. 

If I understand Paul's concept of the trust, there is nothing the 
local State could do to them because they are wards of the Federal 
Government. ' , 

Mr. Martone* You would have to ask Paul that. My answer 
would be, unless their right to fish there is guaranteed by treaty in 
an off-preservation posture, then of course, the State can ask them to 
move, 

Mr. Albxande^^ Sure. 

Mr, Yates. The point I am trying to get at, as I understood your 
explanation of the trust in the ski case — ^it is the same kind of a case; 
isn't it? , , 

If it is one of trust rather than iurisdiction? In the example I gave, 
it was one of jurisdiction rather tnan trust, 

Mr. Martone. That was precisely my point, that this trust 
relationship does not extend m some general way, in a generally 
applicable way to eveiy transaction, ^ ^ 

Mr. Yates. That is right. Where do you draw the Ime, Paul? 
Where does the trust begin and end? ^ ^ ^ 

Mr. Alexander. The way we have drawhsthe line, m terms of the 
tnist, is in terms of the Federal Govemment^^obligation. It has a 
fixed, permanent obligation in protecting land^-esources and the 
permanency' of the tribe, by our definition, ^ 

On the other thmgs— the examples that can be given in the social 
service areas — it is a basis for govenmiental action that is flexible, 
depending upon circumstances. 

Clearly, in the situation you were talking about previously, the 
Government would have a trust ba^is for acting to protect the Indians 
right to fish in that area. ^ . . ^ 

You don't have to do that, because there are basic treaty rights 
in that area that you can adhere to for those rights. 

What I am saying, when you are talking about the secondary 
components of the trust, we are talking about a flexible obligation. 
Congi-ess defhies and interprets as circumstances warrant. In fact, 
the removal of t ome of those may raise legal cases. Case law is not 
settled on that. , ^ 

Mr, Yates, What if there is no defimtion by Congress m a partic- 
ular case? 

Mr. Alexander. Then the definition would occur through htigation, 
instance by instance. ' 

Chairman Abourezk. May I interrupt here? I want to move this 
along. I just want to make aix effort to put this in perspective and 
see if the Commission agrees with this. 

First of all, the Commission has been instituted to recommend an 
American Indian policy to the Congress, and asking Congress to 
adopt that policy. For purposes of determining that policy, we are 
al30 determining what sort of legal and moral obligations the Govern-^ 
ment has to Indian people. Once we have determined that, and T 
think we have gotten fairly w^U |ilong that road. Do we deteraiine 
additional policy? 
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Basod not upon specific agreement, but based upon moral obliga- 
tion that the Qovemment mi^ht have or might want to have toward 
the Indian people. Therefore, just as an example, it was never stated 
* "^n any treaty that I know of that the U.S. Government shall jjrolect ^ 
the mineral resources, the oil and coal, sitting undci Indian lands, 

* Does anybody know of a treaty? I don't thinl^there was one, 
because they didn't know about it m those days. ^ 

Mr. Meeds. Absolutely. There is an immediate trust relationship 
here, because the land wa« taken in trust by the Federal Government. 
The Federal Government is the trustee of that land, 
Mr, Yates. Plus everything on the land. 

Chairman Abourezk. That is right. But it was never specific — - 

Mr- Taylor. It does not say that in treatjr, though, i'ou are right. 

Chairman Abourezk. It was never specifically stated that that 
responsibility was taken on later on because the Government feels a 
moral obligation— jt should feel a moral obligatir^n to protect the 
northern Uneyenne's coal resources, and so on. ' ^ 

Mr. Meeds. It was never specifically stated, Mr, Chairman, be- 
cause when it was taken common-law duty and responsibility of a 
trustee attached. , t i.. i 

Chairman Abourezk. Now, as far as establishmg policy, I think it 
is futile to argue about whether or not it has evolved in an agreement. 

I thm£ what we have to do is determine what our policy is going 
' to be. Do we want to provide health services to the Indian people or 
don't we? It goes back to what I tried to say yesterday, Congress 
can do it if Congress wants to. 

Mr, Yates. That is not the question. 

Mr. Meeds. Mr. Chairman, I thhxk Mr. Martone would agree 
with what vou have said. The question is: Do we label these thmcs 
so that we "know which are obligations and which may be the fulfill- 
ment of what wee feel to be some moral . 1. 1 1 ' 

Chairman Aboubbzk, X think we have done that m the legal 
concept section. # .v i 

Mr. Meeds. I thmk it gotjs back to a question of tribal sovereignty. 

Chairman Aboubezk.1 want to exercise my prerogative as a 
chairman to say that we ought to move on. We have debated it, I 
thmk at length, and we understand what Mr. Martone has said. 

Mr. Meeds. Let the record show that I agree with the narrower 
interpretation: That these things ought to be defined, that we ought 
to have a recommendation as to what trust responsibility is, and 
that we have to clearly define when wo are going beyond that trust 
responsibility. , , ^ . 

Chairman Aboubezk. We can Uo that, but I just want to move on, 
because we are never going to get to writing this report unless we do 

move on. , , . , t i • i 

I think it is good to discuss these thincs, but I don t thmk we 
ought to go in and start counting the number of angles on the head 
of a pin. . . 

• Pete Taylor has been askmg for recognition. 

^ Mr. T..YL0B. I just wantedto express agreemf^nt with the proposi- 
tion that you advanced when this debate started, Mr. Chairman. 

I think the course of dealL^ with the Indicn people in^is country 
has been generally uniform. There was a development in very umform 
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fashion. I agree with your proposition, Mr. Meeds, that when the 
United States asserted jurisdiction over these areas they assumed 

trust obligations. , . , , . . ^ i 

I also feci that the trust obligations, nm beyond just natural re- 
sources; but also to human resources, which I am sure you would agree 
with — education and health. . . , , . \ . 

I do think that a definition and some perspective is needed to be put 
on th s thing, and I hope we will deS^elop that for the next meetmg. 

In accordance mth the chairman's desire to move on, I will lunit 
my remarks to what I have said. 

Mr. FuNKE. I just wanted to point out, if you look at it from the 
historical perspective, that the eastern tribes are in great disadvantage, 
in terms of the.treatymalfmg. 

Most eastern tribes were overrun, NVithout havme made treaties, 
and that historical fact was recognized at the time the IRA Cindian 
Reorganization Act) was^ being debated. There was a debate as to 
whether the nonfederally recognized tribes or nonfederally recognized 
Indians should come in under the provisions of the IRA. 

Thev determined that the Government had failed to em'oll a number 
of these Indians and includea iti the definitic© of Indian that all half- 
blood .Indians, whether they are members of a federally recognized 
tribe or not, would be eligible to obtain trust land or any of the other 

^'^So^mmfoderally recognized Indians are eligible for IRA benefits, 

to that extent. , • 

Commissioner Whitforow. What law is thatf 

Commissioner Boebridoe. I agree very much m terms of where 
we want to go, but with respect to what has happened, from an his- 
torical perspective, I think what is important to the Indians here is 
that if the acknowledgement of a moral obligation will lead to a more 
consistent posture in terms of the policy of the.United States toward 
the Indians, then I am not at all opposed to using that. 

However, I Would be very much concerned svere this to suggest 
by any means that the Indians were conceding that there was not a 
well-developed legal basis, or that there were not, m fact, a number 
of tribes exercising sovereignty today. , , 

Admittedly, there are exceptions to this, and I agree that we cou.-i 
spend the rest of our time here as Commissioners hearing about the 

^'""f want^to state for the record that I consider that the record and 
the rases, including those that the Indian tribes liave won recently in 
the Supreme Court, very clearly indicate that there are a number of 
instances where we are going beyond a "moral obligation when we 
refer to the Indians and their entitlements. , n • * 

But regardless of which particular category these may fall into, 
from the past un to today, we are looking for a higher standard of 

cond'.ct for this Nation. , ^, • *v, „-;f„Kr=t 

I view the Commission, as you do, Mr. Chairman, as the catalyst 
for coming forward with an enlightened attitude. It may be that the 
final battle will not be whether or not a certain degree of services will 
be made available in a more consistent atmospiiere, but whether or 
not these will be regarded as a logical extension of a clearly established 
trust responsibility by the United States toward the Indians. 



23b 



1137 ' - 

Chairman Aboi'kkzk. Thank you. Now 1 want to ask a question. 

Oommissioner DEKit. One ([uestion. Earlier, Tetc Taylor talked 
ahout liis definition of an Iiidinn. Are you prepared to make comments 
on this now or . later? 

Mr. Taylok. I would like to make a couple of observations on it. 
Much of the discussion here is related to persons who are niembors of 
a tribe. As Karl pointed out, we do have laws that have extended 
beuefitb or application of Indian legislation to i)eople who are not 
O membei's of Indian tribes.^ u i 

Just to put this out fof consideration, we have situations m (Jkla- 
homa wliei-e there are people who are members of Indians tribes, but 
their blood quality is very diminished. While at the same time his next 
door neighbor mitiht be 100 i)ereent, but descended from tlu-ee different 
tribes, and therefoie not be a member of any Indian tribe. 

So we have a real problem with the definition of Indian, and the 
extent of the Federal responsibility. As we prepare our paper on 
d,efinition of an Indian, I would e pect this to be a subject for debate 

at the next meeting. ^ ^ u . «ri * 

Chairman Abourezk. Now, my question to the staff is this: Wliat 
sspecific recommendations do you have prepared for the Commission 
to vote on today? 

I have to say this. I am growing increasingly concerned that we are 
not going to have time to get this report finished, and I think, while 
we ought to debute;, antl I for one am very glad, for example, that 
Fred Martone is sitting here making us sharp^^i our focus and makmg 
^ the staff sharpen their focus on these things. 

Fred, it is kind of tough to sit there being a minority of one. I have 
been one myself, on a number of occasions 

Mr. Yatk-s. And rightf^illy so. [Laughter.] 
. . Chairman Aboukezk. Try to get into the Middle East some time, 
[liaughter.] , i i. n 

Hut I just hope vou don't feel like you are being attacked troin all 
sides, even if you are. I hope you don't stop doing \yhat you are uoing, 
because I sincerely api)reciate it, even though I might not always go 

• along with you, , ^ , 

But we have got to get this report done, and we have got to start 
voting on recommendations and we have got to start doing it today. 

My question to the staff is: What is ready for us to vote on so we 
can get it out of the w^av and go on to something else? 

Mr. AL.EX.VNDKK. We' voted on the child welfare thhig earlier Lhis 
morning. We voted on the fiiW' section of the trust rpcommendations 
last January. We have not voted on the legal counsel i)ortion of the 
trust recommendations. 

Chairman ABOuui^zK. Give us a proposal. Give us the issues. 

Mr. Yatks. What chapter is it? 

Mr. Hall. Chapter 4, page lb. . . 

Chairman Abourezk. 1 present the issue to the Commission. 

Mr. Hau.. The last meeting we discussed what to do with respect 
to conflict-of-interest, legal representation, and what recommendation 
we should make with regard to .some concept of Indian trust counsel 
authority, et cetera. The proposal we have prepared is in subsection 
D, starting at page lb. 

24~40«— 7tt 
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What that (loeti is this: It presupposes a recomraendatioa from the 
Commission for cstabUshment or creation of a Department of Indian 
Affairs. 

Within that Department would be something that we have entitled. 
"OflBce of Trust Rights Protection/* It would be a quasi-general 
counsel for the Department, with litigation authority. , , 

It contemplates removal of those services currently provided by 
the Division of Ti-ust Sei-vices in BIA to that office. ^ 

It contemplates removal of Division of Indian Affairs, the Solicitor s 
Office in Interior, to that office. , , t\ 

It contempla*es removal of most of the responsibilities of the De- 
partment of Justice for litigation and representation of Indians m trust 
matters to that office. 

The first paragraph, subpart D-1, sets out that: 

There be established within that new Department this Office of Trust Rights 
Protection. Its duties shall include inventory and assisting in management of trust 
property, adNising Indians in legal matters, representmg them in litigation and 
administrative proceedings. 

It would also have in the field offices of the Department of Indian 
^Vffairs a legal staff, something comparable to the Regional Solicitor 
in the Department of Interior, currently. Although this legal staff 
would be dealing solely with Indian matters, not with the whole 
.panoply of responsibihties which the regional solicitor of Interior 
currently does. ' . . 

Mr. Yates. You proi>ose the office will have rights to institute 
proceedings on its own without request from a tribe? 

Mr. Hall. No, sir. You wiii note that No. 2 on page 17 says: 

The Office of Trust Rights Protection shall be authorized to render all appro- 
priate Ifgal sorvicos which art* currently rendered by Justice and Interior provided 
that the client Indian decides to accept such representation and services. 

Mr. Yates. What about cases that aflPect all Indians, and not a par- 
ticular tribe? Where you don't have a particular client. 

Would the office h^e any jurisdiction over that? Or will they be 
acting only with respect to cases involving a request from an Indian 

Mr. Hall. They would be bringing suit, as trustee for an individual 
or a tribe. They would not be bringing suit for American Indians as a 
whole. There would have to be an identified plaintiff, so I am not sure 
of the circumstances in which • i • 

Mr. Yates. All right, then it would have to be a case involving a 
particular tribe. 

Mr. Hall. Tii'be or individual. , , • x,* 

Mr Taylor. A situation can arise where htigation affects the rights 
of all tribes. 1 think we will deal with that end of it in the Federal ad- 
ministration. . . ,. . , . T*. 

For example, criminal cases where jurisdictional issues arose, it may 
question the jurisdiction of one tribe or one court, but, in fact, the 
determination applies to everyone. . , ~ , t r» 

I think what we wouUl be asking for there is that the Justice ue- 
partment supply this new Intiian agency with a potential unpact 
statement. I am not sure I like that phrase, but I. will use it for this 
purpose, apprising the agency of the fact that new jurisdictional prob- 
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lems are arising, so that this agency would have an opportunity to 
intervene with an Indian position on it. , , .u^„„h 

Mr Yates. Somebody would have to ask thena to do it, though. 
Mr' Taylor. Justice would be obligated to advise them .that this 
thini? had occurred. I thhik what we are trying to avoid here is a situa- 
tion like the BlackHrd Bend case that I know there has been some 
correspondence on recently*. * 4 

I noticed in the letter that was written to .vou by the Attorney 
Genecal— and I was unpressed by the fact— that the Department ol 
Justifee is revising their U.f=. attorneys' manual to lessen the proba- 
bility of mother Blacklyird Bend situation arising, by first requiring 
the client's consent. 

Chairman AbouRezk. Any other questions/ 

Mr. Hall. Paragraph 3, to continue with the procedure on page 17. 
Tho Office would have primary responsibiUty for protecting, enforcing, and 
enhancing IndTan truBt rigL, but this w.mld not rolievo other Federal aguncic. 
from acting consistent with the trust. 

That is going specificaUy to the question of other Federal agencies 
taking action, which may abrogate or in some way mfringe upon an 
Indian trust right. , , , , • tu * 

The entire Federal Establishment would have to recognize tliat 
trust obligation, and act consistent with it. But it does not necessarily 
mean that other agencies would have to establish programing pur- 
suant to the tinist, or that Justice would necessarily have to bnng suit 
"because this new office would do so. 

Mr. Meeds. Mr. Chairman, we have been over this, and 1 thinlc we 
can vote on the whole issue. 

Chairman Abourezk. All right. 

Mr. Mee.18. At least 1 am. 
. Chairman Abourezk. I am, too. . , 

Mr. Meeds. I will go against it, because I have some problems with 
part of it, but most ot what he said 

Mr. Yates. What part do you have problems With.' 

Mr. Meeds. The last part about paying for counsel, and some other 

YATES^Vour problem is the award of attorney's foes by the 

courts? 
Mr. Meeds. Yes. 

Mr. Yates. They do that now. . . i , * 

Mr Hall. No. E, Congressman Meeds, as wo discussed the last 
time. 'is a relatively minor change allowing for discretion m tecierai 
court to give fees in Indian litigation, which they do m an awful lot ol 

case law now. t i • i u i. *u«,r 

Chauman Abourezk. They can take it up and decide what the> 

Mr Hall. That is right. It is discretionary, sir. It is just providing 
another exception to the general rule in American courts that attorne\ 

fees and costs are not • , . , ^ \ r«„ i , 

Mr. Martdne. If I may interject, I think Congressman Mml>, 
is not i-eferriag to paragraph E, but tether the continuation of para- 
graph 4 on tie top of page 18, which is quite a separate issue. 

Mr. Meeds. We discussed this yesterday, and I indicate<l my 

problem with it. 
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Mr. Yatk8. What happens in the case where a large jHilgmmt is 
a\^arded to an tmlian plaintiff? J:Jhould the Federal Government, " 
nevertheless, pay all the costs of the suit? 

Mr. Mbbdh. According to this. 

Mr, Yates. Yes; I am just asking the question. According to this 
they would? 

Sir. Taylor. Xo; it authorizes the court to award attorney fees. 
Mr. Meeds. Not on page 18/^Shall represent--^ — 
Mr. Yates. It says: 

In such casos the U.S. Govonimont shaU pay all fvva and cow . 8 and tho 
wishes of tho Indians shall bo complied with as much m possible in Si^locting 
pounst^l. 

It says they ^'shall pay all fees and costs.'' There are cases where 
th^ Indian plaintiffs would be or have been awarded millions of 
dollars. Should the Government, nevertheless, pa}' the fees? 

Chau'man Abourbzk. Wouldn't it be better if you had a provision 
that would give the trust counsel authority some additional money 
to hire outside help to work for them, rather than refer to the tribes, 
so that you could still use the resources of the lawj^ers themselves and 
bring in a specialist now and then? 

Mr. Hall. That is what No. 4 does, Mr. Chainnan. 

(Chairman Abouhbzk. It doesn't look to njo like it does. It just 
says you refer the whole case out, 

Mr. Hall. It may first refer to Justice and if Justice does not 
accept it, for one reason or another, then it has the discretion to 
hire outside counsel to represent the tribe or the individual, and pa;.' 
the costs for that. 

Is that not what you arc referring to? 

Chairman Abourezk. Thp t is what I am referring to, hut that is 
not the way I read it. 

Mr. Hall. The bottom of pa<(e 17, the very last sentence, /'The 
Office also shall have the disd'etion" and page 18 "the authority to 
engage private counsel to represent Indians, tribes, or groups in trust 
matters." 

Chairman Abourezk. The next sentence is tho one: 

The Office also sthall haw the disiTotion an<i authority to eiiRaj^c private 
cotmsrl to ri'i)rf><cnt Indians, tril>cs, arul groups in trust mutters. In such cam*s 
the Oov^M-nnic-nt shall pay all f<'*\s and oosts antl tho wishns of th<; clioiit ludiauu 
shrill l>t* complied with as much as p<»ssil)lo in tho soloction of counsel. 

I think that is what Lloyd is having trouble with. 
Mr. Meeds. And what follows. 

Mr. Hall. This langaa.ice is quite similar to tht* approaoJi that tbo 
Indian Trust Counsel Atithoritv took. Of cotirso, that proposal had a 
verv small staff, but it also had the discretion to hire outsido counsel 
and pay for it to represent tribes when it could not do so or elected 
not to do so. 

Mr. Yatks. What iiappons if the newly created Office of Trust 
Rights Protection does not think it ouj^ht to file the stiit? 
Suppose it considers it to be kind of a nuisance suit? 

Mr. Hall. It clearly will have the discretion 

Mr. Yates. Where does it say that? 

Mr. Hall. To not take casos in which there is not an adeciuate, 
legal basis for doing so. 
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Mr. Tayloh, I think that discretion wouhl bo authorized ih 
pMftgraph 4. 

Mr, Yates, AM it says is **It shall have discretion to so refer those 
mattei^s/* if it (Iocs not have the staff, resources, or expertise to 
'handle it. 

It does not say tlint it has discretion to refuse the case. 
Chainnan Abouhezk. I don't think you cati mandate any l.wyer, 
whether dofemlaut or prosecutor, to take a case. 
Mr. Yatks. You are doing that here. 
CJhairman Abourezk. T don't see that. 

Mr. Yates. You aro telling them they are going to have to take the 
case. 

Let's read what it says: 

Ad\*imng Indians in legal matters— that is all right— representing them in all 
litig.ntion and administrative procecdingR involving Indian trust affairs, and so 
forth. 

Shall he :uithorize(l to rentier ail appropriaUi legal services now rendered by the 
Uepartinout of Justice ami the Department of Interior, provided the Indian 
Client Pgrv'<»s to acc(M:)t such vppn^seutAtion. 

Ofllci* of Tru.st Rights shall have the primary responsibility for protecting, 
enforcing, ;\ud euhancmg Iiiflian trust rights, but this shall not relievo any Federal 
agency from the duty 

Is it implicit in here that the office shall have the right not to accept 
a case that it thinks it should not accept? 

Mr. JIall. ''Ai)pronriate legal services" would exclude anything 
that the Canon of Ethics would not allow for, and would exclude a 
frivolous case. 

Chairman Abouhkzk. I am going to liken it to the dutj- of a pros- 
ecutor. Under the <ionjmon law, a prosecutor can never be mandated 
by a coMrt to take a case he doesn't want to. 

Mr. Yates. Is that true in this case, too? 

Mr, Hall. T at is correct. 

Mr. Tayloh. For purposes of clarification, I think we could add thut 
into this, A sentence to that eflect. 

Chainnan Abourezk. Why don't you do that? 

Mr/TAYLOH. That is the purpose of part E, beliind this, because 
frequently Indian cases, there may be a feeling that it is not a merito- 
rious case, and yet they take it into cou/t. 

I think over the last few years wc have seen this, 

Mr. Mekds, T think we ought to make it clear now what \ye are 
doinjr, no matter what kind of a suit some nuisance wants to bring in, 
he can bring it atul the Federal Government han to pay his legal 
counsel. 

Mr. Taylor. Tliat is the languj^jro wo have agreed to add into here. 
Mr. Meeds. All right. But to say they <lon't want to take it, then' 
you come down at tho end and say. 

Wh{»re ihvrc h a conflict of iuttM'cst hotwofn thn individual Indian and thn tribe 
tho Office shaU represent the tribe and it shnU eng;ige privato coun.seI to represent 
the individual, at Guvernmont expense. 

Chairman Auourezk. Then i)nt in ''will have the discretion.'* 
;..r. Meeds. Whatever ki ul of suit, as long as you get a tribe on one 
side and an Indian on the other, a member of that tribe, you are going 
to liave to pay legal counsel for whatever he wants to do. 



241 



It ia just wide open. . , i i. « t. 

Chairman Aboubb2K. Put m the wordr, "Aiid it shall have the 
discretion „to engage private counsel" m that section. ^ , ,^ 

Mr. Ham,. That is fine. But may we emphasize, this is not draft 
language? It is draft concept that we feel is the direction m which we 
think we shouldgo. It is not a draft of statutory law. 

Mr. Yates, mat is our vote to be on? Approval of the concept, 
rather thai? the language?/, „ ^ ... ^ . 

Mr. Hall. Approval of the concept and the policies this sets out. 
But it does not necessarily mean each and every word. 

Commissioner Dial. It seems to me^^'ere are conflicting views here, 
and that maybe Mr. Meeds am i Mr. Abourezk should get together 
with you fellows and work out a statement here that both could 
support, later, not today. 

Mr. Taylor. I thmk that could be— . . j i u 

Chairman Abourbzk. I think we can do it right now, Adolph, so 
we don't have to hr^rxv it back. Let's just say, page 18, hne 7, "The office 
shall represent the tribe, and it shall have the discretion to engage 
private counsel to represent the individual at Government expense. 
What is wrong with that? We can' make it mandatory, under the 
common law it is not, and I don't think we shonld. . 

Does anybody have any objection to adding that m, m the section 
vou talk about, Pete, add that in and let's vote on that? 

Mr. MuBDS. Mr. Chairman, I just have basic problems with the 
Federal Government, absent some concept that we might acopt for 
the whole Nation, the Federal Government bearmg everybody s legal 

expenses. , , ' • i. xt. 

I have some problem with that. . „ , , ^ x j 

Chairman Aboubbzk. But, Lloyd, the Federal Government does 

bear legal expenses in the discretion of the court nght now in many, 

IMBEDS. It does not allow court discretion. It says "shall". 

Chairman Aboubbzk. But it does. You are not readmg section ^. 

Mr. Yatbb. He is lookhig at the top of page U, not at section 1^.. 

Mr. Hall. We talked about it briefly yesterday. It is merely an 
attempt to insure that if the Oflice does not have adequate staff to 
carry the caseload, it has an opportumty to engage other counsel to 

^^TThe entire cost would be picked up if that office were prosecuting 
the case, and there is no reason that we can see why the entire cost 
should not be picked up, if it hires outside counsel to do so, as long 
as the case is not frivolous and it relates to a trusteeship. 

Mr. Yatbs. Why don't you strike the second sentence at the top 
of pace 18 and leave it for subparagraph E, and leave the courts 
are authorized to award attorneys' fees and expenses and so forth. 

Mr. Hall. The problem with that is what happens if this new office 
does not have the staff to handle the caseload and Justice refuses to 
take it? • 

There is no option that the tribe would have in those circumstances, 
except to use its own money, which it is doing now in a lot of cases, 

to hire counsel. . , t ^-u 

Thia allows for, in effect, an expansion of the resources of that 
particular office. It may not be able to hire a full-timo attorney to do 
' so, but it can engage outside counsel 



ERIC 



2i 



Mr. Mkeds. You aiv talkiii}; to quo of the aiithoi-s of the Indian 
Trust Counsel loeishititm, aiul 1 am very mtich in favor of it. " 

But this has absoUitely no restrictions on it. You set up this office. 
Those people can go on and take a.s many cases as they, want, and all 
they have to dr. is hire outside counsel, if they don't think they can 
handle it, thev don't have enough attorneys, and the Federal Govern- 
ment ends U]) paying for it. There is no way that you are gomg to be 
able, withotit niaior surgery on the last part of this, conform it to 
what I think has to be <lone. ... . , 

I don't want to urguo it. Let's iust vote on it and get it over with. 

Mr. Yates. We are argii..>g on fundamental points, it seems to me, 
ami I don't know that you- arc ready to vote until you know what 
you are going to vote on. ; , ^ , i , 

Mr. Alexan UKU. Clearly, the amount that the oflace could expend 
for outside counsel is going to be tied to its appropriation process. 
This is really not a great deal different than the authority that most 
State attorney generals have, in litigation where there is a special 




X. — ight now it is not tied to the appropriation. 

It savs "The Government shall engage private coun.sel ' and that 
means you have got to fulfill that obligation, no matter what, the cost. 
Mr. 'Yates. Whv don't you give them discretion abouc payment? 
Chairman Abourkzk. Tlie way to do it is: "The Offica shall have 
a fund appropriated by Congress from which it shall hav 5 the discre- 
tion to authorize outside counsel". 

Mr. Hall. Excuse me, Mr. C-hairman, the previous sentence says, 
"The Office shall have the discretion and authority to engage private 
<:oim.sel" and when it does so, the)i it pays the cost. 
But it does not I'vJinand that it do so. 

Chairman Abourezk. But if they exercise that discretion, then the 
Goverhment has to i^ay it, under this law? 
Mr. Meeds. That is right. 

Chairman Aboukezk. Put in there tliat they shall have the discre- 
tion and .shall pav the attorneys' foes out of a fund—— 

Mr. Yates. Why don't you change the word "shall to "may' ? 

(^hairman Abourezk. Appropriated by Congress for that purpose. 

Mr. Meeds. Mr. Chairman, I move we strike paragraph 4.^ 

Chairman Abouuezk. I want to sjioak against that. I don t think 
we ougiit to remove i)aragrii})h 4. I think we ought to alter it. but I 
don't thhik we ought to remove it. 

Let's bring it to a vote 

Mr. Yate-. Mr. Chairman, may 1 make a motion 

(.-hairman Abourrzk. Those iii favor of the Meeds motion will 
say aye. 
*Mr. Mked.s. .\ye. 

Chairman Abourezk. Those opposed? 

iChorus of No's.] . . . i r . j 

Cliairman Abourezk. The noes have it; the motion is defeated. 
Mr. Y\tes. Mr. CJhaii-rnan, I make a motion on page 18, line 4~ 

oxciise me, lino "The U.S. Government may pay", change the word 

"shall" to "may". 
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In such cases the U.S» Govomment may pay all fees and costs—— 
C ommissioner Dial. I second the motion* ^ 
CEaSraoSarASoij^^ is on the Yatos motion to insoit the 

word *'may*' for ''8hali^\ All those in f^,vor say aye. 
Chorus of ayes.] 

!3hairman Abourezk. Those opposed, no. 
No response.] 

Chairman Aboubbek. The ayes have it; the amendraont is agreed 
to. ifow the vote is on the entire proposition. I^t's have a roUcall on 
that. 

On this entire trust counsel concept, as set out ou this language. 

Mr. Yatbs. May I ask one question before you vote? And that is 
on the waiver of sovereign immunity for all jactions brought by the 
Office of Trust Rights Protection. 

Is it conceivable that there is some action in which the United 
States may want to retain the right to be a sovereign? 

Mr. Martonb. If I could answer that, I should thmk it would. The 
United States has already waived sovereign immunity to a limited 
extent under the Federal Tort Claims Act. 

But there are specifically enumerated exceptions to that. Certain 
torts are excluded altogether, so the United States has not waived its 
immunity. 

It paragi'aph 5 remains as absolute as it is, presumably the United 
States would be Uable for the tort of libel and slander where it is not 
now so liable under the Federal Tort C^laims Act. 

Mr. Hall. No; it could not be. This is trust matter ^ only. This b 
not a blanlcet waiver of sovereign immunity. It has to relate to a trusi 
issue, and libel does not. 
This is virtually verbatim out of the Trust Counsel Authority 



Chairman Abourezk. Then that does restrict it. to trust mattei-s. 
Mr. Mabtone. We have not defined what **trust mattei's'' is, and 
we don't know what this waiver constitutes. 

Chairman Abourezk. Even if we haven't, I think we have, but 
even if we haven't certainly you are not going to say that a trust 
matter is a question of libel or slander. No one 's going to say that. 

Mr. Yates. Why don't you change the line ^'involving trust 
mattei-s"? 

Mr. Martonb. I have one other coinmont. When a party is seek- 
ing equitable relief, to seek injunctive relief or require the Govern- 
ment to do something it is sup[)Osod to do because of a duty imposed 
by law, that is one thing, to waive sovereign immunity. 

If, on the other hand, you are waiving sovereign immunity to award 
mohey judgments against the United states, that is (^uite another 
thing. 

I don't know whether paragraph 5 goos to one or both of those 
concepts. But if it is monov juagments, where are the limits? 

Chairman Abourezk. There are no limits sot in this statute or 
anv other statute that I know of. 

Mr. Alexander. The limits are tho same as under the Land Claims 
Settlement Act. You still hdvo to go to Congress with a judgment and 
get an appropriation. 
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Chftirman Aboitrezk^ Thai is true. 

Mr, Meeds, If I may say, however, Congres? looks upon judgments 
as obligations of thaJFeoerftl Jioy^nunen^ does appropriate. 
So your answer doesn't real^ do muchlbr i^e, Paul, in terms of setting 
limitations, ' , ^ 

Mr, Martonb, If the case were brought against the United States, 
6uch as the Pussamamoddy case, in which it may be alleged that the 
United States failed m its trust responsibilities to preserve that tnbe's 
rights to aboriginal possession, ^ 

And if a judgment went against the Umted States m the amount 
of— whatever half tLti State of Maine* is worth— $10 billion, is that a 
valid judgment to which Congress wants to appropriate $10 billion? 

Chairman Abourszk, It can either appropriate it or not appro* 
priate it; as it sees fit. ... . , . 

Mr, Hall. The Indian Claims Commission is doing that now 
any^vay. 

Mr. Yates, Was sovereignty waived in the Passamaqypddy case? 
Why do you have to waive sovereignty? In all of these cases that the 
Inc^-ms bring against the United States^ must the United States waive 
sovereignty m order for them to bring it? 

Mr, Hall, It has to statutorily waive sovereignty, yes, one way or 
another. 

Chairman Abourezk. That was not brought against the United 
States. It was brought against the State of Mjaine. 

•Mr, Ya'Tes, I am sorry, excuse me. In a case against the United 
States, brought by the Indian people. Say, for instance, the Blackfeet 
case, to rescind their leases negotiated through the Department of the 
Interior, and they sued the Department of the Interior, 

Must the United States waive sovereignty for that kind of case, 

specifically? v i t j- r>n • 

Mr. Alexander, That is why you had to establish the Indian Claims 

Commission, because those suits, for the most part, were not able to 

be maintained without a waiver of that imraumty. 
Mr. Hall. Most suits of that nature are brought under something 

like the Administrative Procedures Act. It has to be imder some sort 

of statutory law which waives immunity, 

Mr, Yates, I would like to clarify and say "for all actions involving 

trust matters brought by the Office of Trust Rights Protection.'' 

Mr. Hall. You mean moving the end of the sentence 

Mr, Yates. I would strike the last three words, I think it makes 

it more precise if you move it and put it up at the top, 
Mr, Alexander. Fine. 

Chairman ABOURfiZK. All actions in Indian trust matters. 

Mr. Yates. Involving tinist matters brought by the Office — a 
private company 

Chairman Abourezk, Involving Indian trust matters. 

Commissioner Deer. What page? 
, Chainnan Abourezk, Page 18, paragraph 5. It would read, then. 
''The United States waives sovereign immunity for all actions involv- 
ing Indian trust matters brought by the Ofl5ce of Trust Rights,'' 
6t cetera. 
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You would then put a period at the end of "Indian" and strike the 
words **in trust matters'' down below. Is there any objection to that 
amendment? 

Mr. Yatbs. Again, Mr. Martone I would think would have the 
question as to what "Indian trust matters'' means. 
Mr. Martonb. That is right. 

Mr. Yatbs. Maybe the 3taff would want to think m terms of trying 
to define what is meant by "Indian trust matters" at a later time, 
consider it, anyway. 

Mr. Alexander. We will consider it. 

Mr. Yates. I think there is a possible point there. 

Chairman Abourezk. Let me ask, fii^st: Is there objection to that 
amendment? If not, the amendment is agreed to. Are we ready, now, 
to vote oTi the entire proposition? 

Anybody want to make any further comment? Any other qu-^stions? 

Mr. Martone. I have a comment, simply because you were not here 
at the time we discussed it yesterday, if it is the consensus of this 
gi'oup that it is somehow in the intei'est of the protection of Indian trust 
assets that the United States waive its immunity, I am at a loss yet to 
understand why it is not also in the interest of Indian trust assets to 
waive tribal sovereign immunity where there is a dispute between In- 
dian minorities who lose in the tribal council. 

And which, under paragraph 4, at the top of page 18, would some- 
how seek to assert those claims at Government expense. 

Presumably, it has to assert those claims against someone, and it 
cannot now assert those claims against the tnhe. It cannot now assert . 
those clahns against the United States, even if the United States were 
to waive its immunity in some cases where the tribe would be held to 
' e a party indispensable. 

I use an example that I used yesterday, Senator Abourezk. and that 
was: If an Indian tribe and its council decided to enter into a lease witli 
a mineral development company and a minority of the tribe disagreed 
with that, under paragraph 4 that minority could bring an action, pre- 
sumably at Government expense, against, say, the tribe and the 

United States. tt . i o i. u 

Paragraph 5 waives the immunity of the United States, but there is 
no waiver of the tribe. Umler existing decisions I am familiar with, of 
the 9th circuit, since the tribe would be the lessor of that lease, it would 
be an indispensable party and the case would be dismissed. 

This problem is a very real problem, and one that is not at all ad- 
dressed oy this proposal. 

Mr. Yates. Could the tribe refuse to be sued? 

Mr. Maptonl. It can now. It has the immunity. Congress has 
granted it. 

Chairman Abourezk. Let me ask the other statt. Is that your view 
as well? , , 

Mr. Tatlor. I think if an Indian individual had a complaint against 
the tribal government, he would have to bring his action into a trfbal 
court. 

There is not a general waiver of the immunity of Indian tribes, ine 
purpose of this bill is to track the provisions of the trust counsel 
authority. . 

The basic thrust of this is to establish a Federal power to bring ac- 
tion on behalf of Indian tribes to seek adjudication oi their trust claims. 
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It is notr the purpose of this to inject this agency into essentially 
intratribal or interti ibal disputes. 

Mr. Yates. Whv not? Didn't we read in the newspapers about a 
question of possible misuse of tribal funds by the tribal leaders? 

How would an Indian sue to find out what the truth was in connec- 
tion with the disposition of that matter? 

Mr* Taylor, Assuming they are Federal funds, the Federal people 
come in and monitor this thing. 

Chairman Abourezk. What about the case of a lease, and there have 
been cases, a couple I know of. 

Mr. Taylor. Ihe non-Indian bringing an action against an Indian 
tribe? 

Chairman Abourezk. Take the Navajo case, where thoro are dis- 
^ sidents within the Navajo tribe who disagree with the mineral leases 
that have been made by the tribe itself, 

Mr. Taylor. I think his remedy lies within the triM sotting. Either 
through the tribal court pr the political processesygri the tribe. 

I believe in the NavUjo situation there were cey^nly environmental 
protection problems that were raised, which bg&ap?{e Federal issues. 
^ ^ ChaiiTuan Abourezk. That would mean theTnbe can't be brought 
into it, because their immunity i& not waived. ^ 

Mr. Alexander. If we transfer that to ft •non-Indian setting, 
X county has a development plan in which a substantial portion jof 
the population, or some portion of the population, disagrees with it. 

They look to the laws of that county and that State for their 
redress. They go into tribal court. They would go into the council. 
If they don't like the way you are land zoning in Montgomery County, 
you kick out that board of commissionei's in the next election. 

You have rights, basicallv administrative due process rights, that 
you can litigate up to tha Federal courts right now, Indian or non- 
Indian, in tha^ setting. 

Chairman Abourezk. Is that true? If the tribes have sovereign 
immunity and you can't sue them in Federal court, how can you 
litigate it 

Mr. Alexander. You can sue him in Federal court, under the 
Indian Civil Rights Act, under the terms of administrative due 

{process, and equal protection type motions in there, and there are 
ots of cases of that nature. 

In other kinds of conflict, if you are talking about how we are going 
to zone, your challenges — did the zoning commission operate in a 
form that gives notice, et cetera. 

If you cannot ^et them on the procedural matters, your remedy 
is political. You kick them out. 

Mr. Yates. Haven't you waived tribal immunity insofar as 
trust cases are concerned by this sentence, the last sentence in the top 
paragiaph on page 18? 

Where there is a conflict of interest between an incHvidual Indian and a tribe 
involving trust interests the Office shall represent the tribe, shall engage private 
counsel* 

You arc establishing a procedure in there for presumably — ^you 
are waiving the immunity. 

Or are you saying that it is implicit that only in such cases where 
thei'e i* a waiver of immunity that this happens? 
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Mr. Hall. There could be circumstances in which an individual's 
interest is not entirely consistent with a tribe's interest, ajd in that 
Sse we are trying to avoid what we axe running into now with Intenor 
and Justice bemg in between the two Of tli^m. 

Mr Yates. You are saying there: In such cases the tnbe has to 
give its consent and waive unmunity? Or it is waived? 

Mr Hall. We are saying here only that that Office has the re- 
sp^sibmty, as opposed to those two, to represent the tnbe, as op- 

P YA^s^mat Ippens to the individual's rights in trust 
matters? DoL't the individual have rights m trust matters? Or is it 

**°^r^HlLL.*That sentence says that the Office also— as we added 
the lanuuage, "it shall have the discretion to engage pnvate counsel 
to reuresenl the individual" , so both would be represented. 
Mf YATBS "^^^ kdd another phrase.-^yi in such matters 

^"^rr^H^^S,^?^^^^^^^ I think /hen the tribe brings 

an aciion in a court, Involving a trust matter, ttey submit themselves 
to the jurisdiction of the court and .they waive it. 

Thev waive it by having brought the action. 

Mr Yatks What if a£ indi>ndual wants to sue the tribe? 

Mr* Taylor. The individual can intervene in that action. 

Mr YATEsf No; an mdividual aeainst the tribe. He says in certam 
tribS' maS the tribal officers lave been guilty of m^Ueasance 
t^th resnect to the funds, or with the execution of the leases. 

He says^I waSt to sW that these were done-it was a sweet- 
heflit deal and it was not m the best interests of the tribe . . . 
TatlSb. This does not waive.that immunity; I agree with you 

Chaitman Abourezk. Say the tnbal council signed a lease with 
•Sheu S^Co irw^ approved by BIA and the dbsidents in that 
?ribe brought' a la a Federal court saying, "First of all. they 

''''Thf ?Xl*^vem^^^^^ screwed us on the. lease and the BIA 
screwed us by ^provmg the deal." Is that the. situation? " 
Mr Yates. That is the situation. , , , ^. 

&man Aboukezk. That is a perfect textbook nation 
Mr. Alexander. What is your recourse as a ^^^JJff .^^^^^^^^^^ 
Chairman Aboubezk. I am not concerned about that. What is tne 

"ISS^ TiTL^'^S^^^^^^ cases brought against the 

Department of the Interior, m their capacity of havmg approved 

"SalS ituSr mat do youlo with the tribe in .hat case? 
Mr I^TLotTn that case thev have a defense.of sovereign uamumty. 

Sfr'^LotTdTn-rth^^^^^^^^^ tr.^ to resolve th^ probl.n in 
this trust authority. Maybe this is a problem for consideration m a 

'^SLraCABOUBEZK. Why not? Why can't we consider it now? 

Mr YA^E^Why shouldn't we protect the rights of mdividu^ 
Indians inX event that their trital leaders have been guilty of 
malfeasance or misfeasance? 
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Mr. Taylor. I am not sure it is the business of the U.S. Congress 
to be invading the powers of the tribes and the immunities of the 
tribes to provide Federal remedies for members of tribes agamst their 
own tribd government. a . *i. i 

In the Freodom of Information Act discussion, Senator Abourezk, 
this very argument was made, and you pointed out that that is a 
matter for tae local political body to determine. . ^. t 

That is vrhat self-determination is and what self-government is. 1 
am not suns that we have that many instances-— 

Mr. Yates. I would like to hear from the Indian members of the 
Commission as to what they think about this. You are familiar with 
tribal dealings and the relationship of the Indian to his tube. 

Is tribal leadership &o sacrosauct that an individual who thinks 
that the tribe has been guilty of malfeasance should not be allowed 
CO briii^ it up? Is this something that the tribe itself shoula settle? 

Or should you give the right to an individual member jf the tnbe 
to bring the matter up in court? 

Commissioner Whitbcrow. I would like to respond to that, Mr. 
Yates. Presently we have some tribes that have ordinances that take 
care of si-uations such as that. , , , j. 

We also hav3 other tribes that have not established any ordmances 
at all. I feel that this is a personal matter withm that tribe. ' 

And if that tribe has leadership that has been guilty of malfeasance 
in office, the'tribal members of that tribe have recoursa m removal of 
that particular individaal. i -n j w j 

If it is a violation or malfeasance of tnbal fund;, non-l ederal funds, 
but tribal funds, then the members of that tribe should have recourse 
in Federal court against those individual leaders. 

Chairman Abourezk. Under a different statute? 

Commissioner Whitecrow. Right, under a different statute. _ 

Chairman Abourezk. But he still can't bring anything for theu" 
violation of his trust rights as individual ti-ust rights? 

Commissioner Whitecrow. Right. 

Mr. Yates. You would keep it that way? 

Commissioner Whitecrow. Right. . 

Mr. Yates. There would he no appeal from the decision of the 
tribe. Would you agree with that, John? 

Commissioner Bruce. I would. u • ^u- 

Commissioner Borbridge. Yes; Mr. Chauroan, I would view this 
in the context of the sovereignty of the tribe, and the exercise of its 
sovereignty as is true in any government, there would be mstances of 
possible imperfections in the exercise of that sovereignty. 

These, I feel, veiy much would be a matter of political concern, i 
would be more concerned that the further invasion of tribal sover- 
eignty by the Federal Government might result m some unforeseen 
subsequent invasions with more permanent damage to the trioo and 

In almost all instances, I anticipate that 1>he tribes would be acting 
reasonably through their Council. I think there would be greater 
damage, were we, acting as representatives of the Federal Govern- 
ment, to sit up here and purport to protect the individual right with 
consequences we are really not -sure of. 
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I would look to the local activities of the tribe, the members, as 
Leinjj safer corrective action that would, in the long nm, be more 
beneficial, not only to the tribe but ultimately to the wronged 
individtial/' 

^Ir, Yates, What about the case Jim Abourezk cites, of the mineral 
letfse, where the individual Indian then sues the tribe and sues the 
Federal Government? , 

The tribepleads sovereignty, and is immediately dismissed out of 
the case. Wliat about thf^Federal Government? Shoul4n't it be 
protected, likewise, in that kind of case? 

You waived it so far as the Government is concerned 

Chairman Aboukezk. It doesn't have anything to do with immunity/ 
then. Under Federal rules, if there is an indispensable party to the 
case which is dismissed out, the case is over with. Tlio ca.so is dismissed. 
Am 1 correct on that? 

Mr. Alexander. I did not hear you. 

(.'haiiTOan Ahourezk. Under Federal Rules of Procedure, if an 
indispensable party is dismissed out of a case, the case lias to be 
dismissed. You can't continue the case without the presence of that 
indispensable narty, 

Mr. Hall. Yes. 

Mr. Yates. Ilie question is raised as to whether or not the tribe is 
an indispensable i)arty in an action against the Unitecl States. 

Chairman Abourezk. What we are doing by not waivino: immunity 
for the tribe in a Federal court, we are saying that an indiviuual cannot 
bue anybody if there is a bad lease wi'itten— ^ — 

Mr. Yates. Not a bad lease. He can't sue anybody if there is some- 
thing in the nature of >\ sweetheart, deal, and the tribel chairman has 
sufticient suj)port of the tribe. 

Chairman Abourezk. That is right. That is exactly what we are 
{^aying. 

Mr. Alexander. We are assuming there is no remedy within the 
tribal context, that that is not effective. I still get you back to the 
State of South Dakota. The State of South Dakota leases mineral 
riglits in State parks, and it is a terrible deal. You, as a citizen of the 
State of South Dakota, have redress in the courts in the vS'-* . of 
South Dakota to the extent that the State has waived its ira*. ■ uty 
and provided for those redress systems. 

1 think the same analogy is true with respect to the tribal settings. 
There are a variety of techniques, some of them judicial and some of 
them administrative arbiiraUon boards and, ultimately, poHtical. 
The other ])oint is that you, as a citizen of South Dakota, have rights 
vi>-a-vis due process, equal protection, procedural due process in 
Federal C(nu1, m relation to the actions of the State of South Dakota. 

So do the tribal j)oople, vis-a-vis the Indians Civil Kights Act. The 
tribe did not follow its procedures, and if the procedures of the Navajo 
oftentimes call for consultation witli the local chapter house, if those 
are the i)rocedures and tliey are not followed, you have a violation of 
administrative due process, 

Mr. Yates. Mr. ChaiiTuan, I think this is a problem that will be 
argued at the time the legislation comes up. 

My own feeling is, I have a little queasiness about United States 
waiving sovereign immunity in all actions, even involving trust, and 
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I may want to reserve a measure on that. I don't know why we would 

use tKe word ''all", , . j • • ^ i.- 

Chairman Aboxjrezk, We will get the views of the administration 
on that before the issue is passed anyhow. I would like to leave it in 
and then hear the arguments at that time. 

Commissioner Borbridge. Mr. Chairman, I would like to hear 
from Mr. Stevens on this matt(^r. 
Chairman Abourezk. Yes; Ernie? . i . • . t j f 

Mr. Stevens. Mr. Chairman, before you vote, this is the kind of 
point that constantly comes up. In my tour here in the Commission 
I hi\ve not gone 180 but I have gone at least a 90 within the light of 
1he experiences that I have gone through and opportunities that I 
have had to learn, and also to observe certain events. 

Like, for instance, the Wounded Knee situation. For my uart, 1 
have come to the conclusion that as a rule of thumb to reject, at 
least as a person, any effort to impose some new Federal law or 
reguhition to protect my personal riglits, because what is hapi^ening, 
it is .something that is.-really well intentioned. What happens is that 
tribal government and tribal courts become a facade and a joke, and 
the only way that the people on Pine Kidge or janywhere else are 
going to pay attention is if they know it is a for-rcal drill. 

As it is, we are treated to a kind of situation, in which it is like a 
sieve. Thev are lobbying in the White House. They are lobbying in 
Congress. Thev are lobbying in the BIA. They are lobbying with 
NTC and NCi and tliey are lobbying us because they How that is 
where the real power is, with the Federal Government. The fellow 
from Cheyenne River once said they ought to pass a 'Ueave-us- 
alone law.'^ 

So I think the philo.sophy that many of the staff people have devel- 
oped, and I, early on, did not embrace but I have now, I believe that 
the tribal governments and the tribal court systems and the various 
other methods we have to govern ourselves will prove adequate, if we 
are jriven an opportunity to exercise them. 

Chairman Abourkzk. All right, let's vote. Will you call the roll on 
the issue of trust counsel authority, as stated iimiis paper as amended? 

Clkrk. Commissioner Borbridge? 

Commissioner BoRHRmoK. Yes, 
Commii^sioner X^ruce? 

Commissioner Bucce. Yes. 

Ci.ERK. Commissioner Deer ? 

Commissioner Dkek, Yes. 

Clerk. Commi.^^sioner Dial ? 

Conmiissioner Dial. No. 

Clkrk, Commissioner Whitecrow? 

Commissioner Wihtecrow, Yes* 
-Clerk. Congressman Yates? 

^[r. Yates, Yes, with a reservation on "ii\V\ Oh— this is without 
rej^ervation. 
Clerk, Senator Abourezk? 
Chainnan Abourezk. Aye. 
Clkhk, Six for and one opposed. 
Chairman Abolt^ezk, Next issue. 
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Commissioner Dial. I change my vote to "yes". 

Clerk. Seven for. Dr. Dial ]ust changed his vote. 

Chairman Aboubezk. OK, note that m the record then. 

Mr. Alexander. Point of clarification. In January you voted the 
first part of the trust chapter. We modified the language, based on 
the vote. 

Do you wish to adopt it as modified 

Chairman Abotjhezk. Tell us what it is. What was the original and 
how did we modify it ! 

Mr. Hall. We changed from sixprinciples originally with regard 
to the policy statement on trust. We condensed that into four, as a 
• result of the suggestions in the discussion that took place in the last 
meetiujg. 

Chairman Abourezk. Wliich page are you on ? 

Mr. Hall. The policy statements start on page 14 of chapter 4. The 
language in those four statements is the same as. amended at the last 
meetiujor; there has been no change there, except reorganisation. 

Chairman Abourezk. Do you suppose in the next meeting you would 
nxmiber all the pages ? 

Mr. Alexander. They are numbered. 

Chairman Abourezk. I have a whole bunch of unnumbered pages 
dn here. 

Mr Hall. Do you have four or six principles? 
Mr. Yates. I have six principles m mine. 
Mr. Hall. You've got the old one then. 
Chairman Abourezk. Chapter 4, page 4. 
Mr. Hall. Chapter 4, page 14. 
Mr. Yates. What are we voting on? 
Chairman AnotiRTCZK. These prmciples. 

Mr. Hall. Those four, as you will recall thev were originally six, 
and they were voted on last time and we voted on the principles in 
principle you will recall. 

We made changes within them, as a result of that last meetin g. F or 
formality's saJke we probably should vote on those four again. What 
is new material here that we did not have in the last meeting is the 
Indian trust rights impact statement, which also came out of the last 
meeting. . 

Chairman Abouhezk. Let's vote on those four principles now. The 
issuft, then, before us is the adoption of those four trust principles. 

Mr. Yates. You don^t want to hear from Fred Martone? 

Chairman Abourezk. If Fi'ed wants to comment on them. 

Mr. Yates. I have a comment with respect to No. 1. It says, 
"The trust responsibility to American Indians is an established obli- 
gation.'' That raises a question. 

What is trust responsibility? I assume you will try to define that 
somewhere along the line; won't you? 

Chairman 4boukezk. Have we attempted a definition of trust 
responsibility? ^ ^ n * * 

Mr. Taylor. We have attempted a general description and definition 
of trust responsibility. 

Mr. Hall. All of the commentary in there talks about the trust re- 
sponsibility definition. Does that mean it includes education services, 
health services for this particular gi oup, et cetera. 
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That is where the difficulty is. . 

Mr. Yates. In voting on this, I assume you are saving whatever the 
trust responsibility is, that trust responsibility is a legal obUgation ot 
the Government; right? . , . , 1 u 

Mr. Hall. That is correct, and we are takmg the position that how 
it is carried out oertamly can be changed by Congress over the years. 

Chairman Abourbzk. Shouldn't it be defined somewhere m our 
report. I think it is a good question that Fred raises. 
■ Mr. Yates. Did he raise it or did I? . , 

Chairman Abourezk. Well Congressman I ates raised it. 

Mr Maktone. I think it is essential that you do, otherwise you leave 
the United States open to open ended liability. For example, para- 
graph A-1 says it is a legal obligation. . * . j« t« 

You are not talking about something that you want to do for In- 
dians, but something you have to do for Indians. It says, wtich 
requires the United States to protect and enhance Indian lands. 

It is one thing to protect existmg trust assets, which are part of 
treaty obligations. It is quite another thing to a&y that it is withm the 
trust responsibility, to go out and buy more lands. 

That is simply not the case. The United States may want to go out 
and buy more lands for Indians. But it is under no legal duty to do so. 

Similarly, it says, "in tribal self-government". It is really an uu- 

settled question. -n j j 

Chairman Abourez i. I wont to make a suggestion. Fred, do you 
think, between now and the next meeting, you can come up with your 
definition of trust responsibiUty? . , , , ^. 

As soon as you are done writing it, before the next meetmg, man it 
to Ernie Stevens, and let them comment on it, add to it, subtract it, 
whatever they think, and let's try to vote at the next meetmg on that 

definition. , , ^.i. • • 

By that time staff will have had a chance to exchange their views. 

Mr. Yates. I think that is fair. 

Chairman Abourezk. We can still vote on these, whether or not we 
have the definition or not, we can vote on the principles. 

Mr. Yates. What is the principle, thoii^h? I think he raises a 
valid point when he says "the trust responsibility requires the United 
States to protect and enhance Indian lands';. , , ^ ^ , 

What does that mean? To enhance Indian lands. What does it 
mean, to enhance resources? What does it mean to enhance tribal 

self-government? . , . , , • • • o 

Chairman Abourezk. I think that is fairly obvious; isn t\cj 
Mr. Yates. I don't think so. What do you mean by 'enhance 

'^ChSi-mim Abourezk. To enhance Indian lands is that if there is 
a requirement to exploit the minimal resources on it, it is the duty of 
the Government to take care of it, to make sure it is done properly 

and so on. , , -i m ~* ^.^v 

Mr Yates. That is not what that says, necessarily. If you want to 

sav that, that is something else. But 1 don't know what it means. 
What about reforestation? Is the Federal Government required 

to reforest Indian lands? 
Chairman Abourezk. I don't know. . , . , , , 
Mi. Yates. That is the question. Is that withm the phrase "enhance 

Indian lands"? What does the phrase mean? 
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Commissioner Dial. I would like to speak to Mr. Yates' statement. 
I don't think you can define trust responsibility. This is where you 
get into the hangup and where the differences come. 

You can only ^ive certain characteristics of trust responsibility. 
Of course, they will vary from person to person, and I aon't think 
you could ever define it. 

Mr. Yates. May I, Mr. Chairman, offer a suggestion? 

Chairman Abourezk. Yes. 

Mr. Yates. Why don't we stop, in paragraph 1, after the words 
'legal obligation", the secdnd sentence, ''Trust responsibility to 
American Indians is an established legal obligation.'' 

Then go on to say, "This includes the duties to provide services 
for trust protection and enhancement''. Why do you need the rest 
of sentence 1? 

Chairman Abourezk. What do the cither commissioners think 
about that? 

^ Mr. Dial. I repeat again. I would put a period alter "legal obliga- 
tion". "The trust responsibility to American Indians 13 an established 
legal obligation". Whatever the responsibility is. 

Then you go on, "This includes the duty to provide services for 
trust protection and enhancement." 

Mr. Hall. That is even less of a definition than we have got. 
There is a definition, in terms that we have tied it to Indian lands, 
Indian resources, and tribal self-government. 

If you eliminate that, there is no stanrlard at all. 

Mr. Yates. I don^t know what "enhanced tribal self-government" 
means. 

Chairman Abourezk. You are going to develop a standard by the 
next meeting. 

Mr. Taylor. Mr. Martone was asked to develop a standard. 
We explained in this document that we consciously avoid trj-ing to 
draw tight limits around ^he trust responsibility. 

We tie it to a concept that the function of government in this 
country continually evolves. That the time the treaty was written there 
was no free education in this country, and yet nobody here today is 
questioning the trust responsibility to participate in the education 
of Indian children. 

At the time of this treaty there was no health care in this country, 
but nobody here today is q^uestioning this. 

Who knows what we are mto by the year 2000. 

Mr. Hall. Wo have taken a position that defining the trust re- 
sponsibility would be not only as difficult, but as dangerous, as 
dcxining the Bill of Rights in the U.S. Constitution. 

Commissioner Deer. I agree. 

Chairman Abourezk. Unless it is done on a case-by-caso basis. 

Mr. Hall. I don't know whether they have got page 12. Do you 
have a page 12 in your material? 

We have taken a position that what trust is in any given time span, 
any given circumstances, has to be defined in terms of the purpose 
behind the trust. 

That first full sentence on the second line of page 12 says, '*As pre- 
viously stated, the purpose behind the trust was to assure the survival 
of Indian tribes and Indian people.'' 
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Chairman Abourezk. You have a defimtion from page 1 to 12, in 
fact. ^ 
Mr. Hall. That is correct, sir. 

Chairman Abourezk. Not a precise one, but one which you try to 

^^Mr?%:ALL. On pnge 19 we say, "There are three alternatives thnt 
could be taken with regard to the definition," and we have taken 

the middle one. „ „ , ., i j -d * 

We have not defined it specifically— exactly nailed it do^vn. iiut we 

have defined it. , , , • j ji a 

Chairman Abourkzk. The Commission has taken the middle ground 
between these. We elected not to altor a detailed definition of trust 
responsibility. Not because it is not definable, but because any such 
definition offered today could very well become obsolete and unmnn- 
ageable— as the nature and function of the tribal government evolved, 
as the role in which Indians plan their o\m culture changes, vis-a-vis 
that ns U.S. citizens. 

That is an awfully long sentence, I might say. 

Commissioner Dial. You are saying you can define it, and througli- 
out vour statement you say you cannot. " 

M'r. Hall. I am saying you can, but it would be dangerous to do 
so. You can, in the sense— to tribe X in State Y, the trust resi)onsi-. 
bility reqnires tlie Federal Government to give them $1 million r year 
in medical costs or in health care. In North Carolina, the Federal trust 
responsibility does not require that. 

You'can lay out a definition like that. But what happens next vear, 
10 years from now, 25 years from now? That is the reason we don t 

do that. . , , V u 

Commissioner Dial. The same way with democracy. You cant 

define democ.racv, and I think you are saying the same thing exists 

with trust responsibility. There is a danger in trying to define it. 
Mr. Hall. There is no question that due process of law means an 

awful lot. It has a very different meaning today than it did 20 years 

^^Chairman Abourezk. It changes— the Miranda decision— and it 
has diminished and so on. Well, Fred, I 'vithdraw that statement 
about j our definition. - • xi <■ * 

What you, then, want to work on is what they define in tlie lirst 
18 pages of this section, and make your observations on that. 

You may want to change that next time. 

Mr. Martoxk. It may end up having the same result. 

Chairman Abourkzk. Yes, but I think you ought to critique it. 

Mr. Martonk. It is easy to say we are not going to define it, because 
it is dangerous to define it, because it may exclude certain tilings. 1 he 
danger is that unless you do so, if you exclude that everything you do 
with respect to American Indian tribes is part of a trust respoiisibihty, 
you don't know, as I have said over and again, whether you are 
creatiri- vested legal rights, which on subsequent appeal require com- 
pensation or may require some other liability. ■ « -i , i 

Or, on the other hand, whether it is a i)rogram that is flexible and 
can be repealed in 10 years with no liabilities. 

We know in the case of land what the answer is. At least from 
Tee-Hit-Ton we know what the answer is. When the Supreme Court 
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looks to SCO whether or not Congress is going to be abrogating vested ■ 
property rights which may vest under the duo })rocess (dause of the 
fifth amenument, it is gomg to be looking to see whether or not the 
Congress has intended to grant vested legal rightr>» 

If so, the Congress is going to be stuck with that. If, on the other 
hand, you don't want vested legal property rights which might arise 
under the 14th amendment because of what you do and what your 
intent is, then you are talking about general Government spending 
programs, which the Lord giveth and the Lord can taketh away. 

But if you are saying the Lord must giveth, because these are trust 
obligations and the Lord may not be able to take it away without 
])aying, that is a crucial distinction, which classically arises in tlio 
situation Avith respect to land. 

We don't know the dimension of it because we don't know what the 
property right might mean. I warned you, depending on how you 
tlelirie '^trust responsibility", courts in future years, including the 
United States Supreme Court, may decide your intent was to create 
vested property rights, which cannot be changed, except for things 
like comi)onsation and so forth. 

Chairman Ahourezk. Can that be corrected, by doing it on a 
caso-by-case basis, much the same as the Bill of Rights is designed 
now? 

Can't that worry be taken care of? I see a distinct problem. I see 
the problem you are talking about and I also see a bigger problem in 
my own mind of trying to draw a definition, whether it is narrow or 
broad or whatever and then having circumstances change and every- 
body being st\ick with the definition that we have drawn. 

Mr* SIautone. I could an.swer a simple proposal. Why could not 
the trust responsibility lend itself to a general definition? But the 
''trust responsibilitv" is as it arises out of U.S. i)eculiar relationship 
to that particular Indian tribe and to insure that anything else you 
do is not part of that. 

Chairman Abourezk. I don't know what you mean by "anything 
else you do is not part of that." 

Mr. Mautone. i our trust duties ari.^e out of your legal obligations 
to tribes. 

Mi\ Ai.EXAsnER* You are talking about treaties. 

Mr. Martone. I may not limit it to treaties, but we are speaking 
generally here, "iou may want to do things that you are not legally 
obligated to do. 

If you fit that into the trust responsibility, which is what the tenor 
of tins rei)ort is. are you creating a legal obligation for the future? 

If vou are, then tliere would he seriou.s questions down the road on 
whetlier or not changes in thai ])rogram, repeals of that |)rogram, 
wotdd result in litigation over whether or not this year you created 
vested property rights. 

diairman Ahourkzk. I understand that. How are \ye or the Con- 
gress» for that matter, going to go through ea^li tribe in the country 
and decide and determine what that obligation is? 

We can't do it. It is humanly impossible. 

Mr. Martone. That is why'l think it is erroneous to talk about a 
general Federal tru^t res])onsibiUty and then provide a pano{)ly of 
progi'ams under that program* 
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If we are not sure of what that is, you may want to program and 
not tie it down to a legal obligation and let the existmg legal obligation 
be determined as they now exist. j. i. ^ -i • * 

Chairman Aboubezk. Would that be taken care of by striking t hat 
phrase that Sid moved to strike, which says that it requires the United 
States to protect and enhance the lands and resources? ■ ' 

I thmk that might be a safe way to amend the thing, becauseTi 
think it is fairly clear in all of the decisions in the minds of eveiybody 
that there is a minimum requirement of that, as for as trust obligation 

is concpmed. . , . M-i-i. * 

Mr. Martone. If you define, as withm a trust responsibility, asTa 
legal obligation of the duty to enhance Indian, lands, and tribal self- 
government, it is conceivable that that would indicate to a tribunai 
that Congress thinks that tribal self-government, for example, is part 
of perhaps, liberty under the fifth amendment due process clause. 4 

'Such that you might not be able to take that away subsequently,-' 
as you did m the fifties, without some serious fifth amendment 
problems. , _ ... 

All I am suggesting is that there are differences, and I am sure it is 
sounding like a tired refrain at this point, but there are differences 
between vested property rights, on the one hand, which arise out of 
legal obligations and spending programs, on the other. 

If you incorporate into concrete your spending programs and call 
them "legal obligations arismg under a trust responsibihty , those 
problems vnW arise in the future. 

Mr Yates. Why do you say "legal"? Isn't it an equitable obli- 
gation? As I remember my law, the trust responsibihty is equitable 

rather than legal. ,. . ' , , i i 

Mr Mabtone. In the hnuted sense of the land situation — wlien 

the United States holds legal title as trustee, and the tribe owns the 

equitable mterest in the land. o t i.. 

Mr. Yates. May I ask another question, Mr. Chairman/ Lets 

turn to No. 16, No. 3. 
Trust responsibility ext«nds through the tribe to the Indian member, whether 

^^Hh o^ her righw^purauM^ to this United States obligation are not affected by 
services which he or she may receive on the same basis as other Lnited btates 
citizens, or as the tribe might receive as any other governmental unit. 

How do we protect the rights of individual citizens if you will not 
permit the waiver of tribal immunity? 

Can the U.S. Government sue a tribe without the tribe waiving 

Mr. Taylor. Mr Yates, to the extent there is Federal money 
involved, I assume there is Federal • • 

Mr. Yates. I am not talking about Federal money. I am talkmg 
about the trust, which may or may not be Federal money. 

Mr. Taylor. I think that is what we discussed a few mmutes ago. 

Mr] Yates. Was only Federal money? . . , , 

Mr. Taylor. No; I am saying where Federal money is mvolved, 
and this is generally- talking about a legal authority for the Goveru- 
' meut and a legal oSligation or moral obligation to extend social serv- 
ices, and the respon ibiUty to the individual in the United States flows 
through the tribe. 
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Mr, Yates, Is the Federal Govetament's responsibility to the 
individual not one that flows through the tribe for other things than 
the provision of social services? 

Mr, Taylor, No; it flows through for every trust obligation. 

Mr, Yatbs. Then I go back to nay amunent before, where I asked 
yott about an individual who sues the Federal Government, because 
there has been a violation by the tribe, if you will, of a trust matter. 
He sues the Federal Government, and the Federal Government says, 
•*There is nothing I can do." 

Mr. Taylor, I return to what I said before. I think that is a matter 
for the individual tribes to determine what waiver of immunity they 
. , will xmdertaJce, 

Mr. Yates. The Federal Government is a sitting duck, then, 
isn't it? ^ . 

Mr, Taylor;' Perhaps we should put in a provision that in any 
instance where a suit is brought against the United States and the 
tribe, and the tribe asserts the sovereign immunity, then that immu- 
nity shall extend to the TJ.S. Government also. 

Mr, Yates, What har pens to the individual? 

Mr. Taylor. The inoividual has to seek his remedies through the 
tribal government. If we don't do that, what really happens is that 
this panel is sitting here acting as a tribal council for all Indian tribes, 

I think that is a total invasion of the governmental rights. We have 
not enacted legislation 

Mr. Yates. What do you do about dissidents or minority groups? 
They have to make then* way through the regular functions of the 
tribe. 

Chairman Abotjrezk. They have other avenues. 

Mr. Yates. I wonderetl about the rights of minorities or dissidents. 
What rights do they hav^? 

Chairman Abourezk, They are protected under tribal laws and 
the Civil Rights Act. 

Mr. Yates. What kind of dissidents? 

Chairman Abourezk. They have the Indian Civil Rights Act to 
fall back on. They explained it earlier. Take the case of the lease. 
Just say that the mdividual Indian knows he cannot sue the tribe in 
the Federal court on a lease. 

What he can do is sue the tribal government for doing something 
wrong in its processes. 

Mr. Yates, I am thinking of dissidents and nimorities. . 

Chairman Abourezk. I thought about that before, and I brought 
it up to the staff on many occasions. How do you protect his rights? 
He does have rights, under tribal law right now, ana under the Indian 
Civil Rights Act. 

Let me just ask you: Is he adequately protected under those 
provisions? 

Mr. Hall. It is our judgment that he is ; yes. 

Mr, Taylor. I might say, Congressman Yates, in the event vou 
are not familiar with the Indian Civil Rights Act, it basically parallels 
the first 10 amendments to the United States Constitution so that his 
political rights, I think, are adequately protected* 

Commissioner Deer. Mr. Chairman, if I hear you correctly, you 
are making the assumption that the tribal remedies would not be 
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equitable, that the tribal courts and laws would not be able to" deal 
with the situation. , , . , i i i 

Mr. Yatbs. Ada, what I am saying is, as I understand the legal 
concept that is advanced, and I am not entirely clear about it, the 
responsibility to the United States in its trust relationship, extends 
through the tribe to each individual member. ' . . 

"What if the tribal leaders do not protect the rights of certain indi- 
vidual members? The United States would still be responsible for 
that, because the United States has the responsibility of those mdi- 

vidual members. i i j • 

The protection has been curtailed by the tribal leaders. If there is 
tribal immunity, how might the U.S. protect the individual member? 

"Would the IJnited States go mto the tribal courts then? 

Commissioner Deer. I would assume that would be possible. 

Chairman AnouREzK. It has never been done to my knowledge. 

Mr. Martone. Even if the United States chose to go to tribal 
court, the tribe would raise the defense of sovereign immunity in its 

own forum. , ^ ,^ , , tt -x j ^ 

Mr. Yates. What happens," then, Fred? Is the United States 
liable to the individual member of the tribe for malfeasance by tribal 
leaders, because it has not adequately protected hun in the- exercise of 
its trust responsibility to him? , . , -i. • 

Mr. Martone. I think that is a conceivable result, if this program 

is adopted. ■ , ^ ix ii 

Mr. Taylor. I would not want to see such a concrete result flow, 
and, Congressman Yates, you are raising an interesting problem 

But if the United States has that sort of liability to the individual, 
based on what his tribal government does, then the next step is that 
the United States steps in and regulates tribal government down the Ime. 

Chairman Abourezk. But that is going against what you say our 
principles should be. , ^ , , , ,. j 

Mr. Taylor. These are matters I know I have heard discussed 
many times before. For example, the regulation of tribal police officers 
and what the Federal role and responsibility is in that to the extent of 
regulating the tribal government. 

We certainly don't want that result, and if that is going to be an 
implicit result of the statement here, I certainly would not want this 
statement retained. „ . 

Mr. Yates. What you have done, really, m your statement on 
page 15, is raise the fear that I had with respect to our previous dis- 
cussion, where I voted reserving only on "all." 

I should have voted as well to express my concern over the protec- 
tion of the rights of individual members, insofar as the trust respon- 
sibility of the United States is concerned in protecting these rights. 

What you say on page 3 is that his or hor rights— each individual 
member has the right to be protected by the U.S. Government lor the 
provision of services. , , ^^ 

If it is for the provision of services, it is apparently for the provision 
of everything else as well, the protection of whatever other rights he 

lifts ftS W6ll« 

Mr. Taylor. P6rhaps W6 n66d to write some clarification on this. 
Mr. Yates. Let's leave it at that. 
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Chairmau Abourezk. We are going to have to leave this until next 
session, if you want to argue it out. Is that all the issues in this chapter 
that we have to decide? 

What about tribal eovenunont? No issues in that? 

Mr. Alexander. No chap ter on that. 

Mr. Yates. Where are we, with re -.pect to page 14, paragraph 1? 
Are you going to include the whole first sentence, which requires the 
United States to protect and enhance Indian lands and resources and 
tribal self-government? 

I could understand the trust responsibility as meant to protect 
Indian lands and resources, but I don't know quite what you mean by 
'^protect and enhance tribal self-government." 

Mr. Hall. I was going to say it gets back to the discussion we have 
in the narrative, about the purpose of the trust, from reading the case 
law and the Worcester case is frequently cited as being the genesis, at 
least in judicial law for the trust. 

That case can be viewed as one in which— perhaps Mr. Martcne 
would see it this way— the Federal Government was delineating its 
respionsibilities vis-a-vis States, and its power. 

We are taking the position that it was one in which it was delineat- 
ing power and nghts of the tribfes, vis-a-vis States, protecting the tribe 
and insuring the survival of that tribe and its members. 

The sources indicate the purpose of that trust is to insure its sur- 
vival. If you don't have some sort of provision by which you are pro- 
tecting self-government, then you don't i)rotecf the tribe. 

Mr. Yates. What about protecting individual rights agair, as 
against the tribe? Is that involved here, too? 

Mr. Hall. That particular provision that you are having difficulty 
with, Mr. Yates, and it is perhaps one that needs some additional ex- 
planation, I would agree with you. That is primarily aimed at several 
oases in which the question arose as to whether an individual Indian 
living off the reservation, whether there was any sort of Federal trust 
rosponsibility running to him at all, even though he may have had 

trust property. , ^ , . i. . i i 

The cases generally said ^ , that the trust runs to the mdividual 
involving trust property. 

Mr. Yates. Mr. Chairman, i don't want to hold up the vote any 
tenger. But I would be willing to accept that, with the understanding, 
my interpretation of this paragraph is that there should be no impair- 
ment of the iught of self-government of the tribe. And that the trust 
respoAisiblity of the Federal Government ^^oes involve the enhance- 
ment and protection of the trust resources uf the Indian people. 

If that is what it says, it is all right with me. 

Mr. Hall. That is not using that language, but that is precisely 
the meaning we had in mind, Mr. Yates. 

Chakman Abourezk. You mean paragraph 1? 

Mr. Hall. Thigit is correct. . 

Chairman Abourezk. Why don't we change it, then, to say, "which 
requires \:he United States to protect and enliMUce the trust resources 
aad tribd). self-government'* rather than "Indian lands/' 

Naturally, lands come under the definition of *'trust resources. 
Would that be better? Is there a motion to amend it? 
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Mr. Hall. It would be changed to. read, "enhance Indian resources 
and tribal self-government." * . _ .1 c*>-i\. 

Chairman aIoueezk. "To enhance Indian trust resources." Strike 
the word "Itfuds^' and put in "and" and put m the word tnist. 

Mr Yates. And to refrain from impairmg tribal self-government. 

Mr! Alexander. It has' to be more'than refrain, because what you 
are talking a^oufc is an affirmative obligation, where the State of 
Siona^isln a conflict with a tribe, be it the Hopis or whoever over 
who har jurisdiction over x resource or the.State of Arizona is trying 
to apply Its laws in the territory of the Hopis. j.f«„j:„« 

Oerok'ee Natim v. Georgia, "the Umted States should be defendmg 
ihose tribal rights against State encroachments. 
C Chairman AriouREZK. Does V at do it? Let me read it : 

The trust responsibiUty to' American Indians is an established legal obligation 
wWoh the U S. to protect and enhance Indian trust resources and tribal 

8elf-gover^e6t. 

Does that do it,'or does it not do it? , * ,1 n^u^ri 

Mi. Yates. Is there any responsibihty on the part of the UDr^tea 
States to protect tribal self-government? Or is it the responsibility 

of the tribes? , . , 1 

Chairman Abourezk. Let's hear ^'rom i^recl. 

Mr Yates. Is it the responsibi'l of the United States to protect 
and enhance tribal self-govermnen. -.r that the tribe's responsibility? 

Mr. Alexander. It^s both. b>:t in terms of the Federal trust 
obligation there is a responsibility to protect that tabe from whom 
the coufts have caUed tlieir worst enemies— the Kates. 

In fact, the Justice Department does sue on behalf of the tribes. 

Mr yItes. Does that hold with respect to protecting tribal self- 
government over matters other than those mvolving rust matters? 
Is it to protect tribal self-government m any and aU matters, no 

'^lA^'AtxJ^^vL'"u the concept of tribal self-govemment it would 
include the jurisdictional rights of the tnbe-the sovereignty of 

^mT^Taylor. An example of that would be the Fisher case that 
Fred referred to earUer. on the right of the tribe to govern adoption 
and foster care. 

Mr ulnrol'tyM^'^^^^^ up, where would this position 
get you ove J the current state of the law in which a State does huve 
l^irisdiction to regulate the conduct and tax and control the lives of 
non-Indians on reservations? . t fo fh\a T>m- 

Absent an hnpairment under the infringement test. Is this pro- 
vision to be read to suggest that if a State were to tax a non-Indian 
eSy on a reservationfrt is the duty of the Umted otates, v^ere he 
tribe says it wants to preempt taxation, to enter mto the litigation 
on behalf of the tribe to defeat the State tax? 

Mr. Yates. Paul shakes his head, yes. 

Mr. Taylor. I would, too. t> ur t qq oen 

Chaii-man Abourezk. Ai'e you talkmg about a Public Law 

State? 
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Mr, Martoke, It doesn^t matter after the Bryan case. In any 
eveni, 1 am talking abdlit under existing law a State generally can 
tax a non-Tndian entity doing btisinesR on a reservation. 

That would be ix. insistent with this stuff's notion of tribal self- 
government, but that ib che existing law. That is clear from the^^ecent 
Aloe aase. 

Mr, Taylor. It would be the responsibility of the Government 
to represent the tribe, and they are doing that now, 

Mr, Mautone, This provision would require the United States 
to seek, by litigation or otherwise, to reverse the Moe case, in which 
the Supreme Court held that Montana could impose its sales tax on 
sales of cigarettes to non-Indians on a reservation. 

Mr. Taylor. It was required to represent the tribe in that litigation. 
The Supreme Court has spoken on the issue, but it does not necessarily 
involve going in and rehtii,ating things that have been established, 
ahhou^,i I would like to see the Moe case over, 

Mr. YvTES. Would the United States have lo go into' every case 
on behalf of the tribes involving questions of self-government? 

Mr. T.wlor, If they are meritorious cases, the answer would be 
''yes/' based on the attorney rejiresentation, the trust counsel con- 
cej)t wo laid out a few years ago, 

Mr, Hall, If the suit cuuld threaten the survival -of that, tribe, 
as a self-government unit, yes, they would have to represent it. 

Commissioner Whitecrow, 1 would leave it up to the discretion 
of the office, as we voted, 

Mr, Hall. Yes, not frivolous questions. 

Chaiiman Abourezk, How much moi^e do we have to decide 
today? 

Mr. Alexander. The education section. 

Chairman Aijourezk. How many issues are presented in that? 
Mr. Alexani;^u. It is categorized in three pfeiieral issueis, and there 

are specifics under it, which is consolidation of 

( ^hairman Abovrezk, Is six a quorum? [Laughter,] 
Mr, Alexander. Six is a quorum. 

Mr. Yates. You will probablj' jiet alonjr faster without nie. 
Chairman Auourezk. Do you want to vote on this i.s^ue? 
Mr. Yates. Sure, I love to vote. 

Chainnan AnouHEZK. Is there objection to aiiiendin^r parafTaph 1 
that .^ays, '^Indian trust resources" instead oi* "land and''? Without 
objection the amendment is afrrecd to. 

Aiij' other amendments to tliis section? I low about paracrrapli 3? 

Mr, Yates, I will accept it, but 1 want to state for the record I am 
concerned with the question of piotecting and enhancing tribal .self- 
government* 

I don't know quite what that means. Apart from that I will accc])t it. 

Chairman Ahourezk. Any other amendnientj:^? If not, call the roll on 
those four principles — wait. Let me include thfe Indian Trust Kights 
Impact Statement which we pretty thbrouLrhly discu>sed and n^^reed 
on last time in this vote, and we will adojpt that principle as well. 

All right. Is there a motion to a('opt these? 

Commissioner Bohrridge. So moved, Mr, Chairman. 

Chairman Arourezk. All rijrht, call the roll. t 

Clerk. Commissioner Borbridge? 
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•Commissioner Borbbidqe. Yes. 
•Clerk. Commissioner Bruce? 
Commissioner Bruce. Yes. 
•Clerk. Commissioner Deer? 
Commissioner Deer. Yes. 
Clerk. Commissioner. Dial? 
Commissioner Dial. Yes. 
Clerk. Commissioner Whitecrow? 
Commissioner Whitecrow. Yes. 
Clerk. Congressman Yates? 
Mr. Yates. Aye. 
Clerk. Senator Abourezk? 

Chairman Abourezk. Aye. So we have adopted the pohcy recom- 
•mendations on trust responsibility and the Indian Trust Kights 
Impact Statement. , ^ , • j 

There is nothing m tubal government we have to decide. 

Mr. Alexander. The tribal government chapter* is not redrafted yet. . 
It will be at the next meeting. Nothing in Federal administration or 
•economic development. . , 

Chairman Abourezk. Social services — education is in tliatf 

Mr. Alexander. Yes; we discussed healt'i earlier today, but we 
will rework some of the recommendations. We adopted by vote the 
child placement recommendations and that was unanimous. 

Chairman Abourezk. What is the next issue in social services? 

Mr. Alexander. The education chapter. 

Chairman Abourezk. What page? ... , ^. 

Mr Alexander. The third full section m the education section. 
The recommendations are on page 39, which are approximately three 
pages from the back of the chapter. Could vfe have a 5-mmute 

Chaii-man Abourezk. Five-mmute recess. 

[Whereupon, a short recess was taken.] 

Mr. Alexander. Senator, there was one point that we were discuss- 
ing iri health care this morning on the Indian Health Care Improve- 
ment Act of 1976, which should be put on the record. 

I would like to spend what short period of time it will take to do 
that, and then we can move into education. 

Mr FuNKE. It is my understanding that the new Indian health bill 
inadvertently repealed the authorization of the Health Services 
Administration to provide scholarships in the field of — — 

Chairman Abourezk. You mean in terms of scholarships/ 

Mr. FuNKE. Right; and there was a transfer from the authority of 
the Health Services Administration to provide scholarships in the 
Indian health field to the Indian Health Services. 

The way the legislation is impacting that, that it immediately 
tei-minatcd the Health Services Administration's authority to provide 
scholai-ships. P>ut there is a delay in the term of the appropriations 
for the Indian Health Sei-vice to pick up that function. , . 

There is a period of 1 or 2 years in which there is no authorization 
to provide scholarships. . . r^ 

Chairman Abourezk. That is not a subject for this Commission 
.to come up with, that is a subject for the committees. 

Mr FuNKE. It seems to be an important issue for Indian people. 

Chairman Abourezk. 1 agree. Karl, are you willing to 'prepare a 
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short memo on what hns to be done and give it to me personally and 
we will get it taken care of over in the Senate and in the House, and 
give a copy to Frank Ducheneaux. 

Isn't he still on the Indian Subcommittee — ^yes. Give a copy to 
Frank Ducheneaux and one to me and we will try to get it moving 
right away. 

Thank you for calling it to our attention. 

Mr. Alexander. For the education sec*- jn, we have Rav Goetting 
and Dr. Laurel Beedon, who worked with the Education Task Force 
and coordinated this chapter, and I will say a few brief things and 
turn it over to them. 

There are three basic things we are focusing on, because we talked 
about principles, basically, in terms of the education chapter. 

One is a cousolidation of the existing Indian education programs 
into one administrative agency. 

Chairman Abourezk. Whut would that be? 

Mr, At.bxander» Consistent with Commission recommendation 
for an independent Indian agency, our view is that it should be in 
that agency. 

Lacking that, it would still be consolidated into HEW. If there is 
not an Indian agencj" and there is a consolidated Department of 
Education, it should be consolidated* 

Our prime recommendation is that it go into the consolidated 
Indian agency, consistent with the tenor of the rest of the report. 

Chairman Abourezk. Are you also recommending that the Indian 
Health Service go into an Indian Health Agency? 

Mr. Alisxander. At an appropriate point in time. 

Chairman Abourezk. Is that the first issue we have to decide? Is 
it stated where we can look at it? 

/Mr. Alexander. It is on page 39, the fourth sentence of the page. 
It is actually recommendation No. 1 in an expanded form. 
t Chairman Abourezk. I agree with the principle of that, personally, 
i Paul, but I am getting back to literary- style right now. 
3^ Mr, Alexander. As our memo indicated, most of the fu-st drafts, 
'i health and education are not in the language that the trust chapter 
Hwas, in the sense that Congi*ess should do this and that. 
It will be converted. 

Chairman Abo jrezk. Good. Vou do it, but you do it later on. It 
should start out, I think, as a matter of style, ''Congress should 
provide by appropriate legislation" such-and-such, 

Mr. Alexander. That will be done. 

Chairman Abourezk. Are there any questions on this befoi-e wo 
vote on it? On this first recommendation. If not, is thero a motion 
to adopt that first recommendation? 

It is moved by Louis Bruce. ^ 

Commissioner Deer. Secomied. 

Commissioner Dial. I don't have that, Mr. Chairman. 
Chairman Abourezk. Page 39. Will somebody get it to Adolph, 
please? 

Mr. Alexander. The second basic principle 

Chairman Aboure/k. We have to adopt this one fii'st. 
Mr. Alexander. I'm sorry, I thought you did. 
Chairman Abochezk. The question is on the motion to adopt 
principle Xo. 1. Call the roll quickl;\ 
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Clerk. Commissione'* Borbridge? 
Commissioner Borbridqe. Yes. 
Clerk. Commissioner Bruce? 
Commissioner Brtjcb. Yes. 
Clerk. Commissioner Deer? 
Commissioner Deer. Yes. 
Clerk. Commissioner Dial? 
Commissioner Dial. Yes. 
Clerk. Commissioner Whitecrow? 
Commissioner Whitecrow. Yes. 
Clerk. Senator Abourezk? 
Chairman Abourezk. Aye. 

Clkrk. Si.^. , , 1 • All • 1.* 

Chairman Abour izk. Six for. Nobody voted agamsc. AU right, 

next issue. . . r-* xi. 

Mr. Alexander. "^^ general terms, the next issue is to shift thrj 

control of Indian ed dtion to the tribes. 

Chairman Abourezk. What do you mean by "Indian education / 

Commissioner Dial. I have a question, too. 

Mr. Alexander. Let me just say two specific things about this. 
The context of this chapter is basically tribal. Within that context, 
the nonrecognized tribes— for want of a better term at the moment- 
through the administrative procedure that we are recommendmg, 
would certr.inly fit in that context. . , . i -xi. 

In teiTos of off-reservation education, that is being dealt with 
specificuly in the off-reservation chapter, as a separate issue. 

In general policy, what we are talking about m off-reservation com- 
munities, mostly urban communities, is increased control as to how 
those funds are being spent in the public school systems of Chicago, 
Cleveland, Detroit, and so on. , 

Chairman Abourezk. Johnson-O'Malley funds, for example. 

Mr. Alexander. Johnson-O'Malley, title 4, and so on. Direction 
quite beyond the advisory committee nature that we have now. 

Chairman Abourezk. Let me ask a specific question. Todd Countv 
school system in T-assion, S. Dak., is a mixed Indian-white school. 
The majority are Indian schools. , t>ta -r* 

It is controlled by tiie county, but funded, m part, by BIA. Do you 
call that an Indian school system? 

Mr. Alexander. What we lay cnt is a range of possible options for 
the tribal government in that setting, which range from the tnbal 
government under its own sovereign powers, establishmg its school 
system, shifting down to a passthrough divide for delineated Indjan 
education money through the tribe to a public school system. 

Where that is not done, the tribe would have substantial say on 
how that money is used, particularly in terms of its children. 

Laurel, would you explain that in more detail? 

Dr. Beedon. I think one of the major concerns is that school sys- 
tem^ receive two types of moneys. One targeted directly to the Indian 
child, and that would be the Johnson-O'Malley moneys, for examp e. 

The other targeted to the schools, because they are Indian schools, 
attending as an impact aid, 874 and 815. , n xt, \ 

Chairman Abourezk. In other words, the money should go thi'ougli 
the tribes in those two respects? 
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Dr. Beedon* Yes. 

Commissioner Whitbcrow. What about title 4? 
Dr. Beedon. Yes, all Indian. 

Chairman Abourbzk. But Laurel, you have not answered ray 
question on control of that particular school system. There are a 
great many around the country just like that. 

Dr. Beedon. That school system is receiving moneys from the- 
Federal Government. One, because Indian children go to that schooL 

Chairman Abourezk. Let me stop you again, so that we are not oflp 
the point. I understand, and it does not bother me to run the moneys 
through the tribe. 

Mr. Alexander^ That is a public school svstera. If your question 
is: Is that an Indian school Cx a public schov/i system? My answer is 
that it is a pubUc school system. 

There are a number of public school systems that have elected 
Indian members on those school boards, but they are State 
instrumentalities. 

An Indian school system is a system run by the tribe, of the tribal 
community, and I would include the Lumbees as a tribal community 
in that context. 

Commissioner Dial. That was my question : What is a tribe? 

Chairman Abourezk. A BIA school is in an Indian school system; 
right? 

Mr. Alexander. It is a specific Indian school, yes. Lumbees are 
a tribe. 

Commissioner Dial. Mr. Alexander, what is a tribe? 

Mr. Alexander. In my view the Lumbees are a tribe, and in the 
nonrecognized chaj)ter, and what we state as the principles, as to 
what the Federal Government should acknowledge its relationship 
with Indian peoples that it has not so far done. 

The Lurabee people qualify on several counts. It is the United 
States' failure to have so recognized them previously. 

Commissioner Dial. What is a community? 

Mr. Alexa,nder. A community is not a political unit, in that con- 
text. Anything that is.a political unit in my view would be a tribe. 

A community mti^^be the urban community of Chicago, >yhere 
there are several thousand people of a variety of tribal origins, citizen- 
shins, what-have-you. 

The communities in New England should be more appropriately 
delineated as tribes. The Mohicans are a tribe. They may be a com- 
munity of people, but they are a tribe. 

They have a common ancestry, a history, a political identity. Those 
people in our context are tribes. In the nonrecognized section of this 
report, we hopefully will clean that up once and for all. 

Failing that, we may have to make interim recommendation^. But 
that is the main thrust. I a^ree, if wo fail to do that, then there have 
to bo interim recommendations, with respect to how the groups that 
are not so denoted today are treated. 

We will need a whole series of interim recommendations. 

Chairman Abourezk.^Do you go to the question anywhere in here- 
of whether or not there ought to be a separate Indian school system— 
a separately elected school board by the members of the tribe? 

Or should it all be decided by the tribal council itself? 
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Mr. Alexander. Wliat we say, it is the same decision on Navajo 
as it is in Montgomery County m Maryland. Those are valid issues, 
whether you should have locally elected school boards. 

Whether the Governor or the Chairman of the tribe should appoint 
the school board, whether it should be a consolidated school board, 
whether it should be a local school board. 

Those are all valid issues, arid they should be argued out m the 
tribal government — ^resei-vation by reservation. 

That is our view. , , 

Chairman Abourezk. It should not be decided here. 

Mr. Alexander. It should not be decided for 300-plus tribes by 
Congress. It should be decided by the Indian people and m their 
political framework. 

Chairman Abourezk. Shouldn't we say that m here? 

Mr. Alexander.- We do say that. 

Chairman Abourezk. Where is that? . i 

Dr. Beedon. Within the text, where it talks about tribal control it 
gets into the issue that you can start at the very ton, the tribe con- 
trolling its own school system and going all the way dowia, depending 
upon lis jjopulation, its political feelings, going all the way back to 
the tribe being merely a monitoring mechanism, to make sure that 
the funds to which it is entitled get to either the Indian children 
themselves, or, in the case of impact aid, to the schools. 

Mr. Alexander. On page 36, in the middle of the page, it says: 
^ There is a broad spectrum of feeling on how, within the tribal context, control 
should be divided. Many tribal leaders feel that to maintain a strong tribal 
government all the educational decisionmaking should be housed withui tne 
leadership of the tribe. 

On the other end of the spectrum, local school representatives and commumiy 
people often feel that schools should "^e run by the people who are directly atfecleu, 
parents, students, administrators, and so on. . , ^ ., i 

In atldition, there are numerous plans that fall hotwoon the total tribal goNoin- 
mont control and total community control. The point to bo emphasized is mat 
the tribe ha-^ ■ he right to decide. 

Is there any disagreement with any < these concepts? Any questions 

on it? ^ ,. J , 

Commissioner Dial. Paul, what specific findmfrs ".nd recommemla- 
tions, if any, do you have relating to nonreservation Indians? 

Mr. Alexander. In this chapter at this moment? 

Commissioner Dial. As of today. 

Mr. Alexander. Not in this chapter at this moment. 

Commissioner Dial. What are your plans? 

Mr. Alexander. Mv plan is to treat that in full context at the noxt 
meeting when we deal with the issue of nonrecognized in one total 
package. 

Commissioner Dial. You will include education 



Mr. Alexander. Certainly, in the terms of interim. If we cure the 
defmitional problem, Lumbees fall right in the whole framework here. 

Commissioner Dial. Not just Lumbees. There are a lot ot non- 
federally recognized, other than Lumbees. About 100 tribes. 

Mr. Alexander. Correct. Our approach has been where there was 
a more specific issue, such as health care for off-re.servation Indians, 
then we treat that in off-reservation specificflHy, and then tio the whole 
package together. 
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Commissioner Dial? Does your report, as it stands now, reflect the 
work and the thinkingof the task force report on chapter 6? 

Mr. Alexander. We have talked with Mrs. Schierbeck several 
times, and shown her a draft of this chapter a week or so ago. 

She is right here, and she could probably answer that. I gather we 
are in fairly substantial agreement. If not in specifics, at least it is 
consistent with the task force report. 

Mrs. Schierbeck. I would say, Mr. Chairman, that the thrust of 
the education report was tlxat there be a total education policy for all 
Indians. 

Therefore, Commissioner Dial's question about the nonreservation 
Indian is a relevant question, and would apply also to the urban Indian 

question. , , , . i . . i 

As I said to Mr. Alexander, I think the problem is a definitional 
problem, and can be corrected after you look at those other two 
chapters. But I would certainly hope that your thrust would be for a 
total education policy, which takes in all Indian peojple. 

Chairman A.^ourezk. Do we state that anywhere in there? 

Mr. Alexander. The recommendations, as cast right now, pre- 
dominantly refer to tribal Indians. In the off-reservation chapter we 
will tie in the other piece of that package, and in the nonrecognized 
chapter we will tie in the last piece of that package. 

One of the things we have discussed before is the method of pro- 
ducing this report by having it divided up amongst a variety of people. 

Once there is a full and comi)lete draft, there may, in fact, be refer- 
ences back and forth, summaries of what is being said in the urban 
chapter to be reflected in the education section, and so on. 

But until we finish all of those pieces, we cannot reflect that total 
package. I think Mrs. Schierbeck's point is well taken. 

Commissioner Dxal. Mr. Chairman, Paul, I believe I would warn 
you that in your report, which will come up the next time, chapter 10 
1 believe it is 

Mr. Alexander. Eleven." 

Commissioner Dial. Chapter 11, that there is a danger, if you are 
not careful, of using it for a catchall chapter, a catchall for non- 
fedevally recognized people, hoping that your mechanics, and so forth, 
and the way you are dealing with it will automatically take care of 
education, health, and all problems. ^ 

I hope you will give this serious consideration. I believe there is a 
danger that something can be left out and we come here and vote and 
that will be the end. . 

Mr. Alexander. I think that is a very valid pomt, and I hope you 
will keep us cognizant of it as we move along. 

Commissioner Dial. Of course you are to send me a report on this 
before the next meeting. 

Mr. Alexander. Certainly. , ^i . , t 

Mrs. Schierbeck. There is one other point, Mr. Chairman, that I 
would like to suggest in terms of the recomirieudations. 

It seems to me you must have a caveat in that recommendation, 
which inclicatos the Federal Government assist the tribes in main- 
taining State support, which they are entitled to from the public 
schools. 
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That is a caveat, I think, thp.t should be included. 
Mr. Alexander. That is a good point. 

Chairman Aboubezk. Are you finished with that? Do you deal at all 
with the Bureau of Indian Affairs' civil service teachers? Do you face 

*^Dr^BBBDON.\n^kind of a backhanded way. I don't talk about it 
specificaUy, but that is one of the problems. In recommendation Is o 
3, 1 think that reflects the feelings about civil service teachers, which 
gets into trained Indian specialists. ^ ^ a .^^r 

I am not talking about those of us who sit here at the table and say, 
"This is the way it should be," but I mean grass roots people who can 
BO into the Indian schools. , , , v. i i. i i ^uu 

Chairman Abourezk. That is fine. Laurel, but it does not deal with 

the existing civil service. w .n, * 

Mr. Alexander. Ray would )ike to respond to that. 

Mr. GoETTiNG. We are dealing with the Indian prelerence, and the 
whole civil service and Indian c reer position m the Federal admmis- 
tration, in the structure of Indiau affairs chapter. 

We will cover that for all subjects of contracting or Public Law 638. 
• U is related to those elements as to how it is dealt with and when they 
do and when they don't employ them under civil service or under 
tribal employees or as Indian career service. ^ r a- ^ 

Chairman Aboubezk. You are going to set up a separate Indian 
career service. WUl you transfer existmg people into that/ 

Mr GoETTiNG. There is a law that allows for certam fringe benehts 
to be 'eligible for Civil Service Commission employees who ai-e trans- 
ferred under the tribal jurisdiction imder Public Law 638. 

If we actually get the Commission's approval to estabhsh an Indian 
career service, we will also have certain priyi eges andjeqmremen s 
to wovk into that recommendation and that will take care of the points 

you h'ave in mind. , « • v 

But that is where we now plan for it to oe. 

Mr. FuNKE. The Indian Reorganization Act already mandates the 
separate Indian service, but it has never been implemented. 

Chairman Aboubezk. What about Indian colleges? ^^ lU you main- 
tain those in your recommendations, or leave them alone, or what. 

Dr. Bkedon. Yes, definitely, in the higher eaucation system. A. 
want to set up an accreditation system for Indian higher educatiw^^^ 
We will definitely maintain them, and maintain them with then o^vn 
accreditation system, with the understanding that ^^^^y f^oose to 
set up an organization such that they move out mto the State umver- 
sity system, or with other universities, they set up their own hfelino 

^^Chal?m^"ABOUBEZK. What do you do with Indian community 

colleges? 

Dr. Beedon. Maintain them. 

Chairman Aboubezk. Maintain and increase them f 

Dr. Beedon. If the tribes desire to increase them. 

Chairman Aboubezk. Is there a recomraendat.on tliat states thatr 

Dr. Beedon. No; there isn't. 

Chairman Aboubezk. Should there be? 

Dr. Beedon. Yes. There is a section on higher education. 
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Commissioner Whitecrow. Key, do you provide in the Federal 
administration section the method of administering these, funds as 
they come do\m in recommendation No. 2 here? 

I am concerned with how in the world a public school off reservation 
receiving Johnson-O'M alley money, would pass money through the 
tribe. Are you providing a method of passthrough and administrative 
process by which that school could go through that tribe to get the 
money? . 

Mr. GoETTiNG. Yes; we are really trymg to provide a specific 
manner of budgeting and accounting that responds to the comparison 
between the two as the justification for and the accountability that is 
being used for the same justification and purposes for which it was 
appropriated. 

There are some other financing and funding sources that need to be 
included in it, and in the total budgeting from tribal levels. 

If it starts there and would include the coordinated efforts being 
made by any program, whether it be educational or anything else, it 
would be identified that way. 

At the moment there is not the kind of accountability that ans ers 
the question from the tribe: *'Have we satisfied our need by vutue 
of the money we are supposed to have received or not?" 

The same thing is the accountability to the Confn*ess of whether or 
not the Federal Government has not intermingled its funds and used 
it f . r other purposes. 

The analysis that Mr. Stevens referred to this moming as regards 
to Public Law 638, whether it be IHS or BIA, tlie same problems 
and the same questions and the same justifications and the same 
accountability that is required periodically, and is often to detcrniine 
whether or not for tribal review as well as Government review and 
as w-?ll as congi*essional review that certain things have been done 
j)roperly and in accordance with justifications. 

Commissioner Whitecrow. Let me ask you a question with regard 
to the current regulations insofar as getting tribal resolutions of sup- 
port for contracting under those moneys. 

Would that particular school— I am talking about here now an 
imatrinary school — having Indian children from all tribes, have to get 
resolutions of support from all tribes that had members attending that 



Mr. GoETTiNG. Vie have not provided for that sort of thing in 
terms of an individual tribal endoi^sement. 

But recognition and answering of questions ought to be such tliat 
the school would know what kind of responsibilities and what kind of 
reports and that sort of thing wore available to the tribe involved. 

Chairman Aboukezk. Ray, let me ask you a question. How does 
the Oglala tribe handle tribal members going to school in Los Angeles, 
as far as Johnson-O'Atalley funds are concerned? 

Mr. GoETTiKG. I don't think there is an accountability now, but I 
think if the accountability for Jolinson-O'Malley for the J^os Angeles 
schools was approjn'iated, that the accountability ought to be made 
on the ])asis of why they got as much money as they did, and who 
llieir enrollment is and why and the number of students. 
(Chairman Auourezk. Who do they account to? 
Mr. GoETTiNG. I don't know who they account to at the moment* 
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'Chairman Abcurezk. In your recommendation who would the/ 

faccount to? . , ■« * t j- 

Mr. GoETiiNG We would like it to be to the Bureau of Indian 
Affairs, the same process tlie money goes through. 

Chairman Abouubzk. Under your proposal, would that money go 
•throujrh the tribe out, to I.os Angoles? . 

Mr. GoETTiNO. Noj we have not provided lor that as a mechanism 
through the tribe. 

Chaii-nian Abourezk. But you don't make an exception here. 

Mr. GoETTiNG. No; there is no exception here, 

Mr. Alexander. Implicit here, we are talking about on or near 
•reservation schools. . 

Chainnan Abourezk. Then you should make it explicit. . 

Mr. Alexander. Yes. In the off-reservation section, as we were 
talking about previously in terms of health care, there is a debate 
clearly as you well know between using Indian central mechanism 
as a control device on the local school system for how they expend 
their moneys vis-a-vis having the individual tribes, wherever they 
are located, serve as a ])assthrough device. 

I think the general tendency that we have— we have discussed this 
issue several times— would be that administratively you have to 
have a local entity to be able to have du'ect input into the educational 
decisionmaking in Los Angeles. 

That might well be an urban Indian center, or something. 

Chairman Abourezk. Shouldn't we recommend it or exclude 
urban Indians from this section? . 

Dr. Beedon'. That I was going to cover in the section for urban 
Indians, but I will put that in, make a statement that th's does not 



cover 



/ V ^ A - 

Chairman Abourezk. I don't think we are proparod to vote on 
these other three sections. 1 think we have got some work to do ou 

them. ^ 

Commissioner Deer. Mr. Chairman, I have a question. Do you 
address anj^here here the problem of graduate education for Indians? 

Dr. Beedox. No; only higher education. 

Commissioner Deer. 1 think this is a very important area. 

Dr. Beedox. 1 would like some input on that, too. 

Commissioner WHiTEcnow. Mr. Chainnan, I am gonig to be 
writing the recommendation for the delivery of contract health care 
mouev to the tribe, and I would also like to include in my recommen- 
dation and make the Commission alert, I would also include recom- 
mendations for education money passing through the tribe. 

C:hairman AH0URr:zK. I honestly think you have quite a bit of 
work to do in this section. I think it is going to be a very \yeak section 
unless you do something and become a little more specific in what 
you want to do here. 

The statements you have here, I believe, are too general to be of 
anv value, and you leave out so much that it further diminishes the 
value of the section. 

We are not going to Ovsk you to cut off your foot, but we would like 
to ask you to do some more work on this section. 

Commissioner Bruce. Mr Chairman, I would like to agree with 
Ada. Could we have some recommendation pertaining to the graduate 
student level? 
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I think that is very important. We are getting demands for those 
engineers, doctors; and everything else. 

Mr. Stevens. 1 want to point to something I see left ou . In your 
response to the career service busmess, and their idea of turning it 
over to Indians, it seems to me it leaves a big hole. 

What about Haskell? What about the school in New Mexico? 
What about the school in Utah, that has civil service emplo.vefts? 
You are just going to let that go. on because there is no provision 
for somebody to take that over because that is a multitribal unit? 

What about the other part— for those who want to have Haskell 
be a real college or university and all that — ^what is the answer toward 
dealing with these present Federal employees? 

I. submit that the 1934 act went much further than these recom- 
mendations in terms of Indian control, and they provided, for instance, 
for tribal supervision over Federal employees. 

I_ other words, Ray, I don't thmk that our thing on the career 
service will entirely cover it, I am just submitting that to you. How 
in the world are we going to get control of our colleges? 

Mr- .GoETTiNG. There are two things under Public Law 638, and 
tmder. contracting for schools, and an entity would have to be estab- 
lished as a school board for contracting with the Bureau or with the 
Federal Government to operate. 

The theory that has been established now for the board of regents 
on those schools has been selected from various areas throughout the 

country. ^ 1,1. 

The problem with that is that those people are not selected bv 
representations from a specific area. The first appointees are self- 
perpetuating, and they are like a trust and like an advisory board. 

These are the kinds of things that are covered there, and what we 
were intending to cover in Federal administration, so that the source 
of funds and the authorization by which you finance the school, no 
matter where it i^, would be considered with regard to how it has to be 
governed. 

If that govemhig board is elected from the various areas of the 
operations, and this was one of the questions I have specifically before 
we started with Paul, as to how do we decide where this consolidation 
is governed, i! there is not immediately a separate agency. 

The point being that if the entitlement and the trust portion that 
applies to Indian education were in the prime agency or the BIA, good 

or bad, is one thing. ricir\T^ 1 

A supplemental operation for any school comes from UvSOE, and 
there ha5> been an expression— and in our interview with Demmert, 
the Director of Education at BIA, would like to see those two sen-. 
arated, so that things that apply similarly to all schools would apply 
to Indian schools. 

Things that would apply to a trust would apply to trusts through 
the Bureau or through the central agency or whatever is established. 

There is an interim step in here that has to he developed and cor- 
relatf J with how you run ofF-resorvation hoarding schools. We had 
one on Cheyenne River that I worked with Wayne Ducl^cnofiux on. 

It had a problem with financing, when the Bureau and the tribe and 
county established a couple of schools. Primarily one was Indian and 
one was not. The source of funds from that county, all funds will ho 
given to that scliool that they raised. 
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And yet they had a savings account of $1 million and they did not 
. Imow where it came from or how it was raised So we had to resolve 
S^sort of problem with regard to how they felt thev could withhold 
W bank sin)lus money, when the agreement said all the money they 
ra^d would be put in the benefit of that school. j-wu^* 

YetThey were hampered by operations and could not audit that. 
We need to understand our relationships, with such kinds of schoo s 
that we enter into agreements with, whether they are m the public 

^^ThSe°'l^°ds of questions, I think, we yet need to resolve. Same 
'^SafAtu'f^^S 

so we can have something in front of us. ;* 
M •. ALF.XANDEB. Right As I Said, this is a first ^^ot^Uost^Jt 

is oriented toward general principles and we will be refining it. Ihere 

are gaps and we would acknowledge that. * +i,« /.j-^n 

CHmmissioner Bbuce. I want to make a pomt about the civil 

service nart of it, as far as the teachers are concerned. 

When I was Commissioner I visited all of the boarding schools, and 

I don't know how many times I was told that this is not my responsi- 

^";i?h"t my rfspt^ly.'^^^^^^^^ criticised for the 

lack of activities^in tte boardig schools because of civil service 

^•^^o^iSrft about this We have 

problems ^ ith tribal councils controlling teachers-all workmg as civil 

^'"S^SniToZfX^'S^^^^^^ to vote on today? 

&ifrarA~K! might want to catch your train. 

There will be no more votes today. . ttt u u 

Commissioner Bkuce. May I aJk a question? We are to come back 

to the health report? 

^iSefBH^cl: Po^-fo.^t, I havs a good, solid housing 

'Tr' A J*Ni>EB. OK, at the next m. ,ting we wiU hopefully try 

to focus specifically on the recommendations. 

We wilfhave a/enormous volume of material for the next meeting^ 
Commissioner Deek. It was mentioned before, but I don t thinJs 

we d°d anything, and that is the critiques of the task force reports. 
Somr oi' the task force reports are up to par and some of them are 

notf myself, would be interested in fiaving the critiques of the task 

force repS made a part of onr published material, so that people 

will have this to compare. jo 

Chairman Abourezk. Are they already critiqued? 

Mr Alexander. There are a number of outside forces that have 
evaluated, more or less, different task force reports. 

StimS the evaluations are substantial; sometimes they are 
peripheral. I take it you are talking about staff evaluations r 

Commissioner Deer. Yes. 

Mr. Alexander. Those are available. 
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Commissi oner BoRBR^DGE, Mr. Chairman, I would like to ask 
another question, if I ^ ' What is contemplated with respect to the 
transcripts of the Commission meetings that have been held? 

Chairman Abourkzk. They will go into the National Vrchives, 
available for public inspection. 
Mr. Alexander. I believe the transcripts of these meetings]^are 



Chairman Ahourezk. How many copies? 
Mr. RiCHTMAN. One thousand copies. 

Chairman Abourexk. They will also go in the Archives. We will' 
have 1,000 copies printed and they will go into the Archives. 

Commissioner Borbridqe. Of all the transcripts? 

Mr. RiCHTMAX, Ail the (commission meeting and hearings. 

Commissioner Borbridqe. They will be mailed in boxes to the 
Commission or just available if we want them? 

Mr. RicHTMAN. We will mail them to you. Those are the corrections 
you have been making for the past meetings. 

Commissioner Borbridqe. That is what I wanted to check. Thank 

Commissioner Bruce. The point is, that Commissioner Borbridgo 
is bringing up, we are all being asked. **Do you have a copy of task 
force 3?'^ or whatever. If we have just one, that is the end ol it. 

We hope you will reserve enough for us to distribute, as they ask 
lor them. 

Mr. RiCHTMAV. Yes. 

Mr. GoETTiNG. I would like to make one comment In response to- 
Ada's mention a moment ago about graduate students. 

In our budget process we are attempting to identify the various 
levels in acconlanoe with some tribal input and some tribal request. 

They want to know what is the- difference and what progress at the 
elementary level, secondary, postsecondarr', college graduates, and 
professionals. 

We hope in our budget process — and the statistical material we 
gather — would answer that and provide budgetary information, so 
that we could an^Ij-^e progress on it. 

Commissioner Deer. I'm sorry; what was your question? 

Mr. GoETTiN-G. I just answered your comment. 

(Commissioner Dekr. OK. 

Mr. Goetting. What I said, A(hi, was that in the budgetary process, 
starting at the bottom, the tribes and a lot of people have asked for 
information in regard to various programs about the elementary, 
secondary, postsecondary, college graduate, and so on, so that i\wy 
could measure the value of progress of the accomplishments ol' Iiuliaii 
people toward e(hicati^rial goals. 

And if the budgeting and programing and accounting wore all done 
the same in gathering statistics for management information as to 
how and when the evaluations of educational accoinplishmentsjwere 
made, we would have that information for you. 

On that basis, we would have that for you. 

Commissioner Deer. Mr. Chairman, I understand there is a critique 
that will be done of the Commission's work, and ic might b^^ i)OS- 
sible 

Chairman Aboukezk. Who is doing the critique? 



being printed. 
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Commissioner Deer. This ilaight be a possible way of liaving tiieso 
task free reports— critiques of the reports publicized. 

Chairman Abouhezk. llow do you want to publish them? Where 
would they be published? , .1 

Mr Si EVENS. The Commission could consider whether they wanted 
to submit that to Congi-ess. We started this and we said that after we 
ai*e done with the report we will do a whole review of how the Com- 
mission thinks, htvd they to do it all over agam, this- was good, this was 
bad, this worked, this'didn't. , .1 u 11 

The point being that we might let people know how they shouUl ap- 
proach this kind of question. • U !• u 1 U T I u 

Chairman Abotjrezk. I thmk it should be published, but 1 don t ^ 
think it shoul 1 be made a part of the report itself. ,,1.1 

Mr Stevens. Oh, no; this would be Kfter the rejwrt is published. 

Chairman Auourezi^: It is fine with me. Do wo need to vote on if. 
. Mr. Stevens. I don't think so. 

Chairman Abo UREZK. Let's just do it. " 

Commissioner Borbridqe. Mr. Chairman, I note that we have 
spelled out in specific language a, resolution that we dealt with only 
conceptually the other 'day. ' 

Chairman Abour«. -k. Does anyone have any changes they wouUl 

like to make? , _ , , , . „ 

Commissioner Bor^ .-.r-E. The only comment I wc^iild have is a 
request for clarifirrt.im tl"^ chairman understands this, and that 
would be with re«-.,.. i *o t'-e language, "to vest all legislative and 
oversight iurisdictijn or; Indian matters". ■ ■ 

1 am assuming "Indian matters" would encompass, among others, 
Alaskan Native matters. , , .u- 

Chairman Abourezk. Yes, I think it is close enough for this purjjoso. 
Th6y will do what they want to anyway, but they are gettmg an ex- 
t)ression of what we would like to see. 

I don't think it would do us any good to get too specilic. 
Commissioner Borbridge. No. , i 

Chairman Abourezk. Will the staff transmit this resolution by 
letter for my signature to Tip O'Neill, the Speaker, Jim VVnght, 
••majority leader, and Mo Udall, chairman of the interior Committee— 

Anythinj^ else that needs to be brought up before we adjourn? Let 
mo. bring up, then — , , ^- \f 

Comniissione'' Whitecrow. I would like a point of clarification, Mr. 
Chairman. I wcjil like to ask our staff director to go down the list ot 
' chapters that W3 have agreed to and those chapters that we still have 

remaining. , , , 1 „u„* 

Mr wStevens. Let me go over what we have done, an<i wnat is 
remaining, and then 1 will let Paul do the. pa^t about w.. .c we are 

voting on and so on. . . , x o e 1 o 

The .^rst part is that we havp remaininc chapters 5 and 
Chairman Abourezk. Remaining to do what? Approve iie first 

draft? 

Mr. Stevens. Yes. , , . r . 

In other words, thererare recommendations and parts ot contem- 
porary conditions of Indians, tribal government aiui social services, 
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where there are either sections missing c. recommendations thut have 

to be done. • • tt o 

It is not on the schedule, but chapter 1, history of Indian-U.S, 
relations, and, 2, legal concepts and Indian law, are substantially 

completed. ■ . i j- -v 

It could be reviewed at the last session, just before we distribute 
that, the March 9 session. Then, whac remains after completing 
c'lapters 3, 6, and 8, ri^ht off at the next set, what we have left is to 
do markup sessions, which we have not dealt with, in the chapters on 
Federal administration, economic development, off-reservation In- 
dians, terminated Indians, nonrecognized Indians, and special prob- 
lem areas and general subjects. , i . , 
■ I think that the parts that are most controversial and continuously ^ 
under heavj'' discussion we have painfully waded through, up to this 
point. 

Many of the things that we have left are no*, that controversial, for 
the most part they are not. For instance. Federal administration • 

Chairman Aboukezk. We have al/eady adopted most of that, 

Mr. Stevens. Just the principle. We didn't deal with any 
recommendations. 

Chairman Abourezk. So we are going to do that February 24, 2o, 
and 26. Assuming that we markup all those other sections during that 
time, you are going to come back in about a week, apparently, for a 
final review and approval c f the tentative final r "^ 

In other words, it we mark up by February 26. ^an you get every- 
thing changed by March 4? 

'Mr. Steve.vs. Sure. 

Chairman Abourezk. That is a week's time. 

Mr Stevexs. We have a 24-hour service on transcripts, so what 
has got to happen is that on February 24, 26, and 26, we will get our 
transcripts bacK immediately. 

Basically, what we arc talking about is setting up about 1 week to 
do all this stuff. I would like to remind everj^body 

Chairman Abourezk. Speaking of transcripts, I think we might as 
well adjourn the meeting. We cpu discuss this without putting it on 
the record. 1 don't think we need this; do we? 

All right. The meeting is adjourned. ^ ^ 

[Whereupon, at 3 p.m., the meeting of the Commission was 
adjourned.] 
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